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THE CIVIL PROCEDURE CODE, 1966
INDEX

PRELIMINARY

Short title.

Application.

I nterpretation.

Subordination of courts.

Saving of procedure prescribed in other laws.
Pecuniary jurisdiction.

PART I

JURISDICTION OF COURTS AND RES JUDICATA

Jurisdiction of courts.

Stay of suit.

Res judicata.

Bar to further suit.

When foreign judgments not conclusive.
Presumption as to foreign judgment.

Place of Suing
Courts in which suits may be instituted.

Suits to be instituted where subject-matter situate.
Suits for immovable property situate within jurisdiction of

different courts.

Place of institution of suit where local limits of jurisdiction

of courts are uncertain.

Suits for compensation for wrongs to person or movables.
Other suits to be instituted where defendants reside or cause

of action arises.
Objections to jurisdiction.

Power to transfer suitswhich may beinstituted in more than

one court.
General power of transfer and withdrawal .

Institution of Suits

Institution of suits.
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Section
28.

29.

30.

31
32.

33.
35.
36.
37.
38.

39.

41.

42,
43.

55K

47.

Summons and Discovery

Summons to defendant.

Service of summons where defendant resides outside jurisdic-
tion of court.

Power to order discovery and the like.
Summons to witness.
Penalty for default.

Judgment and Decree

Judgment and decree.
Interest
Interest on judgment debts.

costs
Costs.

PART Il
EXECUTION

General
Application to orders.
Definition of "court which passed a decree"

Courts by which Decrees may be executed
Courts by which decrees may be executed.
Transfer of decrees.
Result of execution proceedings to be certified.
Powers of court in executing transferred decree.
Precepts.
Questions to be determined by court executing decree
Questions to be determined by the court executing decree.
Limit of time for execution
Execution barred in certain cases.
Transferees and legal representatives
Transferee.
Legal representative.

Procedure in execution
Powers of court to enforce execution.
Enforcement of decree against legal representative.
Arrest and detention
Arrest and detention.
Subsistence allowance.
Detention and release.
Release on ground of illness.
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50.
51

52.
53.

55.

Section
56.
57.
58.
59.

60.

61.
62.

63.

65.

66.
67.

Attachment
Property liable to attachment and sale in execution of decree.
Seizure of property in dwelling-house.
Property attached in execution of decrees of several courts.
Private alienation of property after attachment to be void.
Sale
Purchaser'stitle.

Suit against purchaser not maintainable on ground of
purchase being on behalf of plaintiff.

Distribution of assets

Proceeds of execution sale to berateably distributed among
decree-holders.

Resistance to execution
Resistance to execution.
PART 111

INCIDENTAL PROCEEDINGS
Commissions

Power of court to issue commissions.
Commission to another court.
Letter of request.
Commissions issued by foreign courts.
PART IV
SUITSIN PARTICULAR CASES
Suits against public officers

Exemption from arrest and personal appearance of public
officers.

Suits by aliens and foreign Sates
When aliens may sue.
When foreign states may sue.
I nterpleader
Where interpleader suit may be instituted.
PART V

SPECIAL PROCEEDINGS
Arbitration
Arbitration.
Special case
Power to state case for opinion of court.
Suits relating to public matters
Public nuisances.
Public charities.



No. 49

Civil Procedure Code, 1966 1966

68.
69.

70.
71.

72.
73.

74.
75.

76.

77.
78.
79.

80.
81.
82.

83.

85.
86.

87.
88.

PART VI
SUPPLEMENTAL PROCEEDINGS
Supplemental proceedings.
Compensation for obtaining arrest, attachment or injunction
on insufficient grounds.
PART VII
APPEALS
Appeals from decrees
Appeal from original decree.

Appea from final decree where no appeal from preliminary
decree.

Decision where appeal heard by two or more Judges.

No decree to bereversed or modified for error or irregularity
not affecting merits or jurisdiction.

Appeals from orders
Orders from which appeals lies.
Other orders.

General provisionsrelating to appeals
Powers of the High Court on appeal.

PART VIl
REFERENCE, REVIEW AND REVISION
Reference to the High Court.
Review.
Revision.
PART IX
RULES

Effect of rulesin the First and Second Schedules.
Power to make rules.

Matters for which rules may provide.

PART X
MISCELLANEOUS

Courts to respect privacy of women enjoined by religion or
custom.

Arrest other than in execution of decree.
Exemption from arrest under civil process.

Procedure where person to be arrested or property to be
attached is outside jurisdiction.

Assessorsin causes of salvage, etc.
Orders and notices to be in writing.
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89. Application for restitution.
90. Enforcement of liability of surety.
9L Proceedings by or against representatives.

92. Consent or agreement by persons under disability.
93. Enlargement of time.
94. Transfer of business.
95. Saving of inherent powers of court.
96. Amendments of judgments, decrees of orders.
97. General power to amend.
PART XI

REPEAL AND TRANSITIONAL

98. Application of Indian Code of Civil Procedure, 1908,
repealed.

99, Transitional.
100. References to the Indian Code of Civil Procedure, 1908.
101. Forms.

The First Schedule
ORDER |- PARTIESTO SUITS

(a) Joinder of Parties

Rule
1. Who may be joined as plaintiffs.
2. Power of court to order separate trials.
3. Who may be joined as defendants.

4. Court may give judgment for or against one or more of joint
parties.

5. Defendant need not be interested in all the relief claimed.

6. Joinder of parties liable on same contract.

7. When plain-tiff in doubt from whom redressis to be sought.
8. One person may sue or defend on behalf of all in same Interest.
9. Misjoinder and non-joinder.

10. Suit in name of wrong plaintiff. Court may strike out or add
parties. When defendant is added, plaint to be amended.

11. Conduct of suit.
12. Appearance of one of several plaintiffs or defendants for others.
13. Objections as to non-joinder or misjoinder.
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(b) Third Party Procedure
14. Leaveto file third party notice.
15. Contents of notice.
16. Service of notice on third party and other parties to the suit.
17. Defence by third party.
18. Directions.
19. Judgment against third party in default.
20. Costs.

21. Provisions of the Code and Law Limitation to apply to third
party proceedings.

22. A third party may present athird party notice.
23. Co-defendants as a third party.

ORDER IlI: FRAME OF SUIT
. Frame of suit.

=

2. Suit to include the whole claim.
Relinquishment of part of claim.
Omission to sue for one of several reliefs.

w

. Joinder of causes of action.

N

. Only certain claims to be joined for recovery of immovable
property.

5. Claims by or against executor, administrator or heir.

6. Power of court to order separatetrials.

7. Objections asto migoinder.

ORDER I1I: RECOGNIZED AGENTS AND ADVOCATES

1. Appearances, etc may be in person, by recognized agent or by
advocate.

2. Recognized agents.
3. Service of process on recognized agent.
4. Advocate to produce written authority when required.
5. Service of process on advocate.
6. Agent to accept service.
Appointment to be in writing and to be filed in court.

ORDER IV: INSTITUTION OF SUITS
1. Suitto be commenced by plaint.
2. Register of suits.
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13.
14.
15.

16.
17.

18.
19.

20.

21
22.

23.
24.
25.

26.
27.

ORDER V:ISSUE AND SERVICE OF SUMMONS

I ssue of SUmmMons

. Summons.

. Summons to be signed and sealed.

. Copy of plaint.

. Further directionsin summons to appear.

Appearance of defendant.

. Fixing day for appearance of defendant.
. Personal appearance of the parties.
. No party to be ordered to appear unless resident within certain

limits.

Service of SUMMonNs

. Delivery or transmission of summons for service
10.
11.
12.

Mode of service.
Service on, several defendants.
Service to be on defendant in person when practicable or on his

agent.
Service on agent by whom defendant carried on business.

Service on agent in, charge in suits of immovable property.
Where service may be on male member of defendant's family.

Person served to sign acknowledgement.
Procedure when defendant refuses to accept service, or cannot be
found.

Endorsement of time and manner of service.
Examination of serving officer.
Substituted service.
Effect of substituted service.
Where service substituted, time for appearance to be fixed.
Service by post.

Service of summons where defendant resides within jurisdiction
of another court.

Duty of court to which summonsis sent.
Service on defendant in prison.

Service on officers of the Government, the East African Common
Services Organization and local authorities.

Service on members of the armed forces.
Duty of personsto whom summonsis delivered or sent for service.
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28.
29.
30.

Service where defendant resides in aneighouring territory.
Service where defendant resides outside Tanzania.
Service by post when effective.

3 1. Service by the plaintiff of his agent.

32.
33.

Rule
. Pleadings.
. Service of pleadings on the parties to suit.

. Pleading to state material facts and not evidence.
. Particulars to be given where necessary.

© oo N~ wWDNPR

14.

15.
16.
17.
18.

©CoNDUAWNR

Service through the courts of other countries.
Procedure for procuring service through courts of other countries.

ORDER VI: PLEADINGS GENERALLY

Further and better statement or particulars.

. Condition precedent.

. Departure.

. Denial of contract.

. Effect of document to be stated.
10.
11.
12.
13.

Malice, knowledge, etc.
Notice.

Implied contract, or relation.
Presumption of law.
Pleading to be signed.
Verification of pleadings.
Striking out pleadings.
Amendment of pleadings.
Failure to amend after order.

ORDER VII: PLAINT

Particulars to be contained in plaint.
In money suits.
Where the subject-matter of the suit is immovable property.

. When plaintiff sues as representetive.

. Defendant's interest and liability to be shown.
. Ground of exemption from limitation law.

. Relief to be specificaly stated.

Relief founded on separate grounds.

Procedure on admitting plaint.
Concise statements.
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10. Return of plaint.
Procedure on returning plaint.

11. Rejection of plaint.

12. Procedure on, rejecting plaint.

13. Where rgjection of plaint does not preclude presentation of fresh
plaint.

DOCUMENTS RELIED ON IN PLAINT

14. Production of document on which plaintiff sues.
List of other documents.

15. Statement in case of documents not m his possession or power.
16. Suits on lost negotiable instruments.

17. Production of shop book.
Original entry to be marked and returned.

18. Inadmissibility of document not produced when plaint filed.

ORDER VIII: WRITTEN STATEMENT, SET-OFF AND
COUNTER CLAIM

Rule
1. Written Statement.
2. New facts must be specially pleaded.
3. Denial to be specific.
4. Evasive denial.
5. Specific denial.

6. Particulars of set-off to be given inwritten statement.
Effect of set-off.

7. Defence of set-off founded on separate grounds.
8. New ground of defence.
9. Counter claim.
10. Counter claim against plaintiff and third party.
11. Reply to counter claim.
12. Court may order separate trial of counter claim.
13. Subsequent pleadings.
14. Failure to present written statement of defence.
15. When all pleadings presented.
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ORDER IX: APPEARANCE OF PARTIES AND CONSEQUENCE
OF NON-APPEARANCE
1. Parties to appear on day fixed in summons or on day fixed for
hearing.

2. Dismissal of suit where summons not served in consequence of
plaintiff's failure to pay costs.

3. Where neither party appears suit to be dismissed.
4. Plaintiff may bring fresh suit or court may restore suit to file.

5. Dismissal of suit where plaintiff, after summons returned un-
served, fails for three months to apply for fresh summons.

6. Procedure when only plaintiff appears.
When summons not duly served.
When summons served but not in due time.

7. Procedure where defendant appears on day of adjourned hearing
and assigns good cause for previous non-appearance.

8. Procedure where defendant only appears.
9. Decree against plaintiff by default bars fresh suit.

10. Procedure in case of non-attendance of one or more of severa
plaintiffs.

11. Procedure in case of non-attendance of one or more of several
defendants.

12. Consequence of non-attendance, without sufficient cause shown,
of party ordered to appear in person.

SETTING ASIDE DECREESEX-PARTE

13. Setting aside decree or judgment ex-parte against defendant.

14. No decree or judgment to be set aside without notice to opposite
party.

ORDER X- EXAMINATION OF PARTIES BY THE COURT

1. Ascertainment whether alegations in pleadings are admitted or
denied.

2. Oral examination of party, or companion of party.
3. Substance of examination to be written.
4. Consequence of refusal or inability of advocate to answer.

ORDER XI: DISCOVERY AND INSPECTION
1. Discovery by interrogatories.
2. Particular interrogatories to be submitted.
3. Costs of interrogatories.
4. Corporations.
5. Objections to interrogatories by answer.
6. Setting aside and striking out interrogatories.
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7. Affidavit m answer, filing.

8. No exception to be taken.

9. Order to answer or answer further.

10. Application for discovery of documents.
11. Affidavit of documents.

12. Production of documents.

13. Inspection of documents referred to in pleadings or affidavits.
14. Time for inspection when notice given.

15. Order for inspection.

16. Verified copies.

17. Premature discovery.

18. Non-compliance with order for discovery.
19. Using answers to interrogatories at trial.
20. Order to apply to minors.

ORDER XII: ADMISSIONS

1. Notice of admission of case.

2. Notice to admit documents.

3. Notice to admit facts.

4. Judgment on admissions.

5. Affidavit of signature.

6. Evidence of notice to produce documents.
7. Costs.

ORDER XIlI1: PRODUCTION, IMPOUNDING AND RETURN OF
DOCUMENTS

1. Documentary evidence to be produced at first hearing.
2. Effect of non-production of documents.

. Rgection of irrelevant or inadmissible documents.

. Endorsements on documents admitted in evidence.

. Endorsements on copies of admitted entries in books, accounts
and records.

g M~ W

. Recording of admitted and return of rejected documents.
. Court may order any document to be impounded.
. Return of admitted documents.

10. Court may send for papers from its own records or from other
courts.

11. Provisions as to documents applied to material objects.

© 0 N O

. Endorsements on documents rejected as inadmissible in evidence.
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ORDER X1V: SETTLEMENT OF ISSUES AND DETERM 1INA-
TION OF SUIT ON ISSUES OF LAW OR ON ISSUES AGREED

UPON

1. Framing of issues.

2.

Issues of law and of fact.

3. Materials from which issues may be framed.

4,

Court may examine witnesses or documents before framing
issues.

5. Power to amend, and strike out, issues.
6. Questions of fact or law may by agreement be stated in form

7.

of issues.

Court, if satisfied that agreement was executed in good faith, may
pronounce judgment.

ORDER XV: DISPOSAL OF THE SUIT AT THE FIRST HEARING

1. Parties not at issue.

2.
3.
4.

=

One of several defendants not at issue.
Parties at issue.
Failure to produce evidence.

ORDER XVI: SUMMONING AND ATTENDANCE
OF WITNESSES

. Summons to attend to give evidence or produce documents.
. Expenses of witness to be paid into court on applying for

SUMMonSs.
Experts.
Scale of expenses.

. Tender of expensesto witness.
. Procedure where insufficient sum paid in.

Expenses of withesses detained more than one day.

. Time, place and purpose of attendance to be specified in

summons.

. Summons to produce document.
. Power to require persons present in court to give evidence or

produce document.

. Summons how served.

. Time for serving summons.
10.
11.
12.
13.

Procedure where witness failsto comply with summons.
If witness appears, attachment may be withdrawn.
Procedure if witness fails to appear.

Mode of attachment.
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14. Court may of its own accord summon as witnesses strangers to

suit.
15. Duty of persons summoned to giveevidence or produce
document.

16. When they may depart.

17. Application of rules10to 13.

18. Procedure where witness apprehended cannot give evidence or
produce document.

19. No witness to be ordered to attend in person unless resident
within certain limits.

20. Consequence of refusal of party to give evidence when called on
by court.
21. Rules as to witnesses to apply to parties summoned.

ORDER XVII: ADJOURNMENTS

1. Court may grant time and adjourn hearing.
Costs of adjournment.

2. Procedure if parties fail to appear on day fixed.
3. Court may proceed notwithstanding either party fails to produce
evidence, etc.

4. Procedure where no application is made on suit adjourned
generally.

5. Suit may be struck out if no steptaken for 3 years.

ORDER XVIII: HEARING OF THE SUIT AND EXAMINATION
OF WITNESSES

1. Right to begin.

2. Statement and production of evidence.

3. Evidence where several issues.

4. Witnesses to be examined in open court.

5. How evidence shall be taken.

6. Any particular question and answer may be taken down.
7. Questions objected to and allowed by court.

8. Remarks on demeanour of witnesses.

9. Power to direct shorthand record.

10. Power to deal with evidence taken before another Judge or
magistrate.

11. Power to examine witness immediately.
12. Court may recall and examine witness.
13. Power of court to inspect.
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ORDER XIX: AFFIDAVITS

1. Power to order any point to be proved by affidavit.
2. Power to order attendance of deponent for cross-examination.
3. Matters to which affidavits shall be confined.

ORDER XX- JUDGMENT AND DECREE
1. Judgment when pronounced.
. Power to pronounce judgment written by judge's or magistrate's
predecessor.
. Judgment to be signed.
. Judgments.
. Court to stateits decision on each issue.
. Contents of decree.
. Date of decree.
. Procedure where Judge or magistrate has vacated office before
signing decree.
9. Decree for recovery of immovable property.
10. Decree for delivery of movable property.
11. Decree may direct payment by installments.
Order, after decree, for payment by installments.
12. Decree for possession and mesne profits.
13. Decree in administration suit.
14. Decree in pre-emption suit.
15. Decreein suit for dissolution of partnership.
16. Decree in suit for account between principal and agent.
17. Special directions as to accounts.

18. Decree in suit for partition of property or separate possession of
asharetherein.

19. Decree when set-off is allowed.
Appeal from decree relating to set-off.

20. Certified copies of judgment and decree to be furnished.

INTEREST
21. Interest on judgment debts.

ORDER XXI: EXECUTION OF DECREES AND ORDERS
PAYMENT UNDER DECREE

1. Modes of paying money under decree.

2. Payment out of court to decree-holder.

COURTS EXECUTING DECREES
3. Lands situate in more than one jurisdiction.
4. Mode of transfer.

5. Procedure where court desires that its own decree shal be
executed by another court.

N

o~NO O~ W
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11.

12.

13.
14.
15.
16.
17.
18.
19.

20.
21.

22.

23.

24.

25.
26.

27.

28.

29.
30.

3L
32.

. Court receiving copies of decree, etc., to file same without proof.

Execution of decree of order by Court to which it is sent.

. Execution by High Court of decree transferred by other court.

APPLICATION FOR EXECUTION

. Application for execution.
10.

Ora application.
Written application.

A%I)Iicati on for attachment of movable property not in judgment.
ebtor's possession.

Application for attachment of immovable property to contain
certain particulars.

Application for execution by joint decree-holder.
Application for execution by transferee of decree.
Procedure on receiving application for execution of decree.
Execution in case of cross decrees.

Execution in case of cross-claims under same decree.
Cross-decrees and cross-claims m mortgage suits.
Simultaneous execution.

NOTICE BEFORE EXECUTION

Notice to show cause against execution in certain cases.
Procedure after issue of notice.

PROCESS FOR EXECUTION

Process for execution.
Endorsement on process.

STAY OF EXECUTION

When court may stay execution.

Power to require security from, or impose conditions upon,
judgment-debtor.

Liability of judgment-debtor discharged.

Order of court which passed decree or of appellate court to be
binding upon court applied to.

Stay of execution pending suit between decree-holder and
judgment-debtor.
MODE OF EXECUTION
Decree for payment of money.
Decree for specific movable property.

Decree for specific performance, for restitution of conjugal rights,
or for an injunction.

Execution of decrees for restitution of conjugal rights.

Decree for execution of document, or endorsement of negotiable
instrument.
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33. Decree for immovable property.
34. Decree for delivery of immovable property when in occupancy
of tenant.
ARREST AND DETENTION IN PRISON
35. Discretionary power to permit judgment-debtor to show cause
against detention in prison.
36. Warrant for arrest to direct judgment-debtor to be brought up.
37. Request for arrest by telegram.
38. Subsistence allowance.

39. Proceedings on appearance of judgment-debtor in obedience to
notice or after arrest.

ATTACHMENT OF PROPERTY
40. Examination of judgment as to his property.

41. Attachment in case of decree for rent or mesne profits or other
matter, amount of which to be subsequently determined.

42. Attachment of movable property, other than agricultural produce,
in possession of judgment-debtor.

43. Attachment of agricultural produce.

44. Provisions as to agricultural produce under attachment.

45. Attachment of debt, share and other property not in possession
of judgment-debtor.

46. Attachment of share in movables,

47. Attachment of salary.

48. Attachment of partnership property.

49. Execution of decree against firm.

50. Attachment of negotiable instruments.

51. Attachment of property in custody of court or public officer.
52. Attachment of decrees.

53. Attachment of immovable property.

54. Removal of attachment after satisfaction of decree.

55. Order for payment of coin or currency notes to party entitled
under decree.

56. Determination of attachment.
INVESTIGATION OF CLAIMS AND OBJECTIONS

57. Investigation of claims to, and objections to attachment of,
attached property.
Postponement of sale.
58. Evidence to be adduced by claimant.
59. Release of property from attachment.
60. Disallowance of claim to property attached.
61. Continuance of attachment subject to claim of encumbrance.
62. Saving of suits to establish right to attached property.
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63.

64.
65.
66.
67.
68.
69.
70.

71.

72.

73.
74.
75.
76.
77.
78.
79.

80.
8l1.

82.
83.
. Procedure in default of payment.
85.
86.
87.
88.
89.

90.
91.
92.
93.
94.

SALE GENERALLY
Power to order property attached to be sold and proceedsto be
paid to person entitled.
Sales by whom conducted and how made.
Proclamation of sales by public auction.
Mode of making proclamation.
Time of sale.
Adjournment or stoppage of sale.
Defaulting purchaser answerable for loss on re-sale.
Decree-holder not to bid for or buy property without permission.
Where decree-holder purchases, amount of decree may be taken
as payment.

Restriction on bidding or purchase by officer.

SALE OF MOVABLE PROPERTY

Sale of agricultural produce.

Specia provisions relating to growing crops.

Negotiable instruments and shares in corporations.

Sale by public auction.

Irregularity not to vitiate sale, but any person injured may sue.
Delivery of movable property, debtsand shares.

Transfer of negotiable instruments and shares.

Vesting order in case of other property.

SALE OF IMMOVABLE PROPERTY

What courts may order sales.
Postponement of sale to enable judgment-debtor to raise amount
of decree.

Deposit by purchaser and re-sale on default.
Time for payment in full of purchase-money.

Notification, on re-sale.

Bid of co-sharer to have preference.

Application to set aside sale on deposit.

Application to set aside sale on ground of irregularity or fraud.

Application by purchaser to set aside sale on ground of judgment-
debtor having no saleable interest.

Sale when to become absolute or be set aside.

Return of purchase-money in certain cases.

Certificate to purchaser.

Delivery of property in occupancy of judgment-debtor.
Delivery of property in occupancy of tenant.
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RESISTANCE TO DELIVERY OF POSSESSION TO DECREE-
HOLDER OR PURCHASER

95. Resistance or obstruction to possession of immovable property.
96. Resistance or obstruction by judgment-debtor.

97. Resistance or obstruction by bonafide claimant.

98. Dispossession by decree-holder or purchaser.

99. Bona fide claimant to be restored to possession.

100. Rules not applicable to transferee pendente lite.
101. Orders conclusive subject to regular suit.

ORDER XXII: DEATH, MARRIAGE AND INSOLVENCY OF
PARTIES

1. No abatement by party's death if right to sue survives.

2. Procedure where one of several plaintiffs or defendants dies and
right to sue survives.

3. Procedure in case of death of one of several plaintiffs or of sole
plaintiff .

4. Procedure in case of death of one of several defendants or of
sole defendant.

5. Determination of question as to legal representative.
6. No abatement by reason of death after hearing.
7. Suit not abated by marriage of female party.
8. When plaintiff's insolvency bars suit.
Procedure where assignee failsto continue suit or give security.
9. Effect of abatement or dismissal.
10. Procedure in case of assignment before final order in suit.
11. Application of Order to appeals.
12. Application of Order to proceedings.

ORDER XXIII: WITHDRAWAL AND ADJUSTMENT OF SUITS

1. Withdrawal of suit or abandonment of part of claim.
2. Limitation law not affected by fresh suit,

3. Compromise of suit.

4. Proceedings in execution of decrees not affected.

ORDER XXIV: PAYMENTS INTO COURT

1. Deposit by defendant of amount in satisfaction of claim.

2. Notice of deposit.

3. Interest on deposit not allowed to plaintiff after notice.

4. Procedure where plaintiff accepts deposit as satisfaction m part.
Procedure where he acceptsit as satisfaction in full.
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11.
12.

13.

14.

15.
16.

ORDER XXV: SECURITY FOR COSTS

. When security for costs may be required from plaintiff.

Residence out of Tanzania.

. Effect of failure to furnish security.

ORDER XXVI: COMMISSIONS
COMMISSIONSTO EXAMINE WITNESSES

. Cases in which court may issue commission to examine witness.
. Order for commission.

. Where witness resides within court's jurisdiction.

. Persons for whose examination commission may issue.

. Commission or request to examine witness not within

Tanganyika.

. Court to examine witness pursuant to commission.
. Return of commission with depositions of witnesses.
. When depositions may be read in evidence.

COMMISSION FOR LOCAL INVESTIGATIONS

. Commissions to make local investigation.
10.

Procedure of commissioner.
Report and deposition to be evidence in suit.
Commissioner may be examined m person.

COMMISSIONS TO EXAMINE ACCOUNTS

Commission to examine or adjust accounts.
Court to give Commissioner necessary instructions.
Proceedings and report to be evidence, court may direct further
inquiry.
COMMISSIONS TO MAKE PARTITIONS

Commission to make partition of immovable property.
Procedure of commissioner.

GENERAL PROVISIONS

Expenses of commission to be paid into court.
Powers of commissioners.

17. Attendance and examination of witnesses before commissioner.

18.

Parties to appear before commissioner.

ORDER XXVII: SUITS BY OR AGAINST MILITARY MEN

1.

Officers or soldiers who cannot obtain leave may authorize any
person to sue or defend for them.
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2. Person so authorized may act personally or appoint-advocate.

3. Service on person so authorized, or on his advocate, to be good
service.

ORDER XXVIII: SUITS BY OR AGAINST CORPORATIONS

1. Subscription and verification, of pleading,
2. Service on corporation.
3. Power to require personal attendance of officer of corporation.

ORDER XXIX: SUITS BY OR AGAINST FIRMSAND PERSONS
CARRYING ON BUSINESS IN NAMES OTHER THAN THEIR
OWN

1. Suing of partnersin name of firm.

2. Disclosure of partners names.

3. Service.

4. Right of suit on death of partner.

5. Notice in what capacity served.

6. Appearance of partners..

7. No appearance except by partners.

8. Appearance under protest.

9. Suits between co-partners.
10. Suit against person carrying on business in name other than

his own.
ORDER XXX: - SUITSBY OR, AGAINST TRUSTEES,
EXECUTORS AND ADMINISTRATORS

1. Representation of beneficiaries in suits concerning property
vested-in trustees, etc.

2. Joinder of trustees, executors and administrators.

ORDER XXXI: SUITSBY OR AGAINST MINORS AND PERSONS
OF UNSOUND MIND
1. Minor to sue by next friend.

2. Where suit isinstituted without next friend, plaint to be taken off
thefile.

3. Guardian for, the suit to be appointed by court for minor
defendant.

4. Who may act as next friend or be appointed guardian for the suit.
5. Representation of minor by next friend or guardian for the suit.

6. Receipt by next friend or guardian for the suit of property
under decree for minor.

7. Agreement or compromise by next friend or guardian for the suit.
8. Retirement of next friend.
9. Removal of next friend.
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10. Stay of proceeding on removal, etc., of next friend.

11. Retirement, removal or death of guardian for the suit.

12. Course to be followed by minor plaintiff or applicant on
attaining majority.

13. Where minor co-plaintiff attaining majority desiresto repudiate
suit.

14. Unreasonable or improper suit.

15. Application of rulesto persons of unsound mind.

ORDER XXXII: SUITSRELATING TO MORTGAGES OF
IMMOVABLE PROPERTY,

1. Parties to suits for foreclosure, sale and redemption.
2. Preliminary decree in foreclosure-suit.
3. Final decreein foreclosure-suit.

Power to enlarge time.

Discharge of debt.
4. Preliminary decreein suit for sale.

Power to decree sale in foreclosure suit.
5. Fina decree in suit for sale.
6. Recovery of balance due on mortgage.
7. Preliminary decree in redemption-suit.
8. Final decree in redemption-suit.

Power to enlarge time.

9. Decree where nothing is found due or where mortgagee has
been overpaid.

10. Costs of mortgagee subsequent to decree.

11. Right of mesne-mortgagee to redeem and foreclose.
12. Sale of property subject to prior mortgage.

13. Application of proceeds.

14. Suit for possession.

15. Interpretation.

16. Mortgages by deposit of title deeds and charges.

ORDER XXXIII: INTERPLEADER.

1. Plaint in interpleader suits.

2. Payment of thing claimed into court.

3. Procedure where defendant issuing plaintiff.

4. Procedure at first hearing.

S. Agents and tenants may not institute interpleader-suits.
6. Charge for plaintiff's costs.
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ORDER XXXI1V: SPECIAL CASE

1. Power to state case for court's opinion.

2. Where value of subject-matter must be stated.
3. Agreement to be filed and registered as suit.

4. Parties to be subject to court's jurisdiction.

5. Hearing and disposal of case.

ORDER XXXV: SUMMARY PROCEDURE

1. Application of Order.

2. Ingtitution of summary suits.

3. Defendant showing defence on meritsto have leave to appear.

4. Power to set aside decree.

5. Power to order bill, etc., to be deposited with officer of court.

6. Recovery of cost of noting non-acceptance of dishonoured bill
or note.

7. Procedure in suits.

ORDER XXXVI: ARREST AND ATTACHMENT BEFORE
JUDGMENT

ARREST BEFORE JUDGMENT

1. Where defendant may be called upon to furnish security for
appearance.

2. Request for arrest by telegram.
3. Security.
4. Procedure on application by surety to be discharged.

5. Procedure where defendant fails to furnish security or find fresh
security.

ATTACHMENT BEFORE JUDGMENT

6. Where defendant may be called upon to furnish security for
production of property.

7. Attachment where cause not shown or security not furnished.
8. Mode of making attachment.

9. Investigation of claim to property attached before judgment.
10. Removal of attachment when security furnished or suit dismissed.

11. Attachment before judgment not to affect rights of strangers nor
bar decree-holder from applying for sale.

12. Property attached before judgment not to be re-attachedin
execution of decree.

13. Agricultural produce not attachable before judgment.
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ORDER XXXVII: TEMPORARY INJUNCTIONS AND
INTERLOCUTORY ORDERS
TEMPORARY INJUNCTIONS

. Cases in which temporary injunction may be granted.

. Injunction to restrain repetition or continuance of breach.

. Before granting injunction court to direct notice to opposite party.
. Order for injunction may be discharged, varied or set aside.

. Injunction to corporation binding on its officers.

INTERLOCUTORY ORDERS

. Power to order interim sale.

. Detention, preservation, inspection, etc., of subject-matter of
suit.

8. Application for such orders to be after notice.

9. Deposits of money, etc., in court.

ORDER XXXVIII: APPOINTMENT OF RECEIVERS
. Appointment of receivers.

. Remuneration.
. Duties.

g s~ wWDNPR
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. Enforcement of receiver's duties.
ORDER XXXIX: APPEALS FROM ORIGINAL DECREES

1. Form of appeal. What to accompany memorandum.
Contents of memorandum.

2. Grounds which may be taken on appeal.
3. Rgjection or amendment of memorandum.

4. One of severa plaintiffs or defendants may obtain reversal of
whole decree where it proceeds on ground common to all.

STAY OF PROCEEDINGS AND OF EXECUTION
5. Stay by appellate Court.
Stay by court which passed the decree.
6. Security in case of order for execution of decree appealed from.

7. No security to be required from the Government or a public
officer in certain cases.

8. Exercise of powersin appeal from order made in execution of
decree.

PROCEDURE ON ADMISSION OF APPEAL
9. Registration of memorandum of appeal.
Register of Appeals.

10. Appellate Court may require appellant to furnish security for
costs.

Where an appellant resides out of Tanzania.
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11. Power to dismiss appeal without sending notice to lower court.
12. Day for hearing appeal.
13. High Court to give notice to court whose decree appealed from.
Transmission of papers to High Court.
Copies of exhibits in court whose decree appealed from.

14. Publication and service of notice of day for hearing of appeal .
High Court may itself cause notice to be served.
15. Contents of notice.

PROCEDURE ON HEARING

16. Right to begin.
17. Dismissal of appeal for appellant's default.
Hearing appeal ex parte.

18. Dismissal of appeal where notice not served in consequence of
appellants failure to deposit costs.

19. Re-admission of appeal dismissed for default.

20. Power to adjourn hearing and direct persons appearing interested
to be made respondents.

21. Re-hearing on application of respondent against whom ex parte
decree made.

22. Upon hearing respondent may object to decree as if he had
preferred separate appeal.
Form of objection and provigions applicable thereto.

23. Remand of case, by High Court.

24. Where evidence on record sufficient High Court may determine
case finally.

25. Where High Court may frame issues and refer them for trial to
court whose decree appealed from.

26. Findings and evidence to be put on record.
Objectionsto finding.
Determination of appeal.
27. Production of additional evidence in High Couirt.
28. Mode of taking additional evidence.
29. Points to be defined and recorded.

JUDGMENT IN APPEAL

30. Judgment when and where pronounced.
31. Contents, date and signature of judgment.
32. What judgment may direct.

33. Power of High Court.

34. Dissent to be recorded.
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DECREE IN APPEAL

35. Date and contents of decree.
Judge dissenting from judgment need not sign decree.

36. Copies of judgment and decree to be furnished to parties.

37. Certified copy of decree to be sent to court whose decree
appealed from.

ORDER XL: APPEALS FROM ORDERS

=

. Appedls from orders.
Procedure.

N

ORDER XLI: REFERENCE

. Reference of question to High Court.'
. Court may pass decree contingent upon decision of High Court.

. Judgment of High Court to be transmitted, and case disposed
of accordingly.

1

2

3

4. Costs of referenceto High Court.

5. Power to alter, etc., decree of court making reference.

6. Power to refer to High Court questionsasto jurisdiction.

ORDER XLII: REVIEW

. Application for review of judgment.

To whom applications for review may be made.

Form of applications for review.

Application where rejected.

Application where granted.

. Application for review in court consisting of. two or more judges.
Application where rejected.
. Order of rejection not appealable.
Objections to order granting application.

Registry of application granted, and order for, re-hearing,
. Bar of certain applications.

No o PWDNpR

©®

ORDER XLIIl: MISCELLANEOUS

=

. Powers of Registrars.
2. Applications.
3. Process to be served at expense of party issuing.
Costs of service.
Orders and notices how served.
Directions of High Court may be notified by telegram,

S
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THE SECOND SCHEDULE
ARBITRATION
ARBITRATION IN SUITS
1. Parties to suit may apply for order of reference.
2. Appointment of arbitrator.
3. Order of reference.

4. Where reference is to two or more, order to provide for
difference of opinion.

5. Power of court to appoint arbitrator in certain cases.

6. Powers of arbitrator or umpire appointed under rule 4 or 5.
7. Summoning witnesses and default.

8. Extension of time for making award.

9. Where umpire may arbitrate in lieu of arbitrators.

10. Award to be signed and filed.

11. Statement of special case by arbitrators or umpire.

12. Power to modify or correct award.

13. Order as to costs of arbitration.

14. Where award or matter referred to arbitration may tit remitted.
15. Grounds for setting aside award.

16. Judgment to be according to award.

ORDER OF REFERENCE ON AGREEMENTSTO REFER
17. Application to file in court agreement to refer to arbitration.
18. Stay of suit where there is an agreement to refer to arbitration.

19. Provisions applicable to proceedings under rule 17.

ARBITRATION WITHOUT THE INTERVENTION OF A COURT

20. Filing award in matter referred to arbitration without interven-
tion of court.

21. Filing an enforcement of such award.
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THE UNITED REPUBLIC OF TANZANIA

| ASSENT,

Fesident
27TH OCTOBER, 1966

An Act toreplace the Indian Code of Civil Procedure, 1908 heretoin
forcein Tanganyika
[ ]
L

ENACTED by the Parliament of the United Republic of Tanzania.
PRELIMINARY

1. This Act may be cited as the Civil Procedure Code, 1966, and Shorttitle
shall come into operation on such date as the Minister for thetime ad

being responsible for legal affairs shall, by notice in the Gazette, appoint.  oMMence

ment
2. Subject to the express provisions of any written law, the provi- Application
sions of this Code shall apply to all proceedings in the High Court
of the United Republic, courts of resident magistrates and district courts.

3.In this Code, unless the context otherwise requires-  Interpre-
"advocate" shall have the meaning ascribed to it m the Advocates Ordi- ?53”341
nance; '

"court" except in the expression "foreign court" means the High Court,

of the United Republic, a court of aresident magistrate or adistrict
court presided over by acivil magistrate and referencesto a district
court are references to a district court presided over by a civil
magistrate;

"decree” means the formal expression of an adjudication which, so far
as regards the court expressing it, conclusively determines the
rights of the parties with regard to all or any of the mattersin
controversy in the suit and may be either preliminary or final.
It shall be deemed to include the rejection of a plaint and the deter-
mination of any question within section 38 or section 89, but shall
not include-

() an adjudication from which an appeal lies as an appeal from an
order; or
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Subordination
of courts

Saving of
BroSsThes
in other
law

Pecuniary
jurisdiction

(b) any order of dismissal for default.
Explanation:; A decreeis preliminary when further proceedings have
to be taken before the suit can be completely disposed of. It is
final when such, adjudication completely disposes of the suit. It
may be partly preliminary and partly final;

"decree-holder means any person in whose favour a decree has been
passed or an order capable of execution has been made;

"foreign court" means a court situated beyond the limits of Tanzania
which has no authority in Tanzania;

"foreign judgment" means the judgment of aforeign court;
"High Court" means the High Court of the United Republic;

judgment” means the statement given by the Judge or the magistrate
of the grounds of a decree or order;

"judgment debtor" means any fperson against whom a decree has been
passed or an order capable of execution has been made;

"legal representative" means a person who in law represents the estate
of a deceased person, an
with the estate of the deceased and where a party suesor is sued
in a representative character the person on whom the estate de-
valves on the death of the party so suing or sued,;

"mesne profits’ of property means those profits which the personin
wrongful possession of such property actually received or might
with ordinary diligence have received therefrom together with
interest on such profits, but shall not include profits due to improve-
ments made by the person in wrongful possession;

"movable property" includes growing crops,

"order" means the formal expression of any decision of a civil court
which is not a decree;

"prescribed" means prescribed by rules;

“rules"’ means the rules contained in the First and Second Schedules
or made under sections 29, 45 or 82;

"share in a corporation" shall be deemed to include stock, debenture
stock, debentures, or bondst and

"signed" save in the case of ajudgment or decree, includes stamped.

4. For the purpose of this Code, every court of aresident magistrate
and every district court is subordinate to the High Court, and ever
district court is subordinate to the court of the Tesident magistrafe

within the area of whosejurisdiction it is situate.

5. In the absence of any specific provisionto the contrary, nothin
in this Code shall be deemed to limit or otherwise affect any speci
form of procedure prescribed by or under any other law for the time

being in force.

6. Save in so far as is otherwise expressly provided, nothing herein
contained shall operate to give any court jurisdiction over suits the
amount or value of the subject-matter of which exceeds the pecuniary
limits (if any) of itsordinary jurisdiction.



No. 49 Civil Procedure Code, 1966 1966 29

PART |
JURISDICTION OF COURTS AND RES JUDICATA

(1) The courts shall (tsubject to the provisions herein contained)
have jurisdiction to try ‘al suits of a civil nature excepting suits of

which their cognizance is either expressly or impliedly barred.

(2) No suit shall be open to objection on the ground that a merely
declaratory judgment or order is sought thereby, and the court may
make binding declarations of right whether or not any consequential
relief is or could be claimed.

8. No court shall proceed with the trial of any suit in which the
matter in issueis aso directly and substantially in issue in apreviously
instituted suit between the same parties, or between parties under whom
they or any of them claim litigating under the same title where such suit
is pending in, the same or any other court in Tanganyika having jurisdic-
tion to grant the relief claimed.

Explanation: The pendency of a suit in aforeign court does not
preclude the courts in Tanganyika from trying a suit founded on
the same cause of action.

9. No court shall try any suit or issuein which the matter directly
and substantialy in issue has been directly and substantially issue
in a former suit betweent he same parties or between parties under
whom they or any of them clam litigating under the sametitlein a
court competent to try such subsequent suit or the suit m which such
issue has been subsequently raised and has been heard and finaly
decided by such court.

Explanation I: The expression "former suit" shall denote a suit
which has been decided prior to the suit in question whether or
not it was instituted prior thereto.

Explanation I1: For the purposes of this section, the, competence
of a court shall be determined irrespective of any provisions asto
aright of appeal from the decision of such court.

Explanation I11: The matter above referred to must the former
suit have been alleged by one party and either denied or admitted,
expressly or impliedly, by the other.

Explanation 1V: Any matter, which might and ought to have been
made ground of defence, or attack in such former suit shall be
deemed to have been a matter directly and substantially in issue

in such suit.

Explanation V: Any relief claimed in the plaint, which is not

expresslg granted by the decree, shall, for the purposes of this
section, be deemed to have been refused.

Explanation VI. Where persons litigate bona fide in respect of
a public right or of a private right claimed in common for them-
selves and other, all persons interested in such right shall, for the
purposes of this section, be deemed to claim under the persons
so litigating.

Jurisdiction
of courts

stay of suit

Res judicata
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Bartoo 10. Where a plaintiff isprecluded by rules from instituting a further

further suit g it in respect of any particular cause of action, he shall not be entitled
to institute a suit in respect of such cause of action m any court to
which this Code applies.

Whenforeign 11. A foreign judgment shall be conclusive as to any matter thereby

judgment not directly adjudicated upon between the same parties or between parties

condusve  nder whom they or any of them claim litigating under the sametitle
except-

(a) where it has not been pronounced by a court of competent
jurisdiction;
(b) where it has not been given on the merits of the case;

(c) where it appears on the face of the proceedings to be founded on
an incorrect view of international law or arefusal to recognize the
law of Tanganyikain casesin which such law is applicable;

(d) where the proceedings in which the judgment was obtained are
opposed to natural justice;

(e) where it has been obtained by fraud;

(f) where it sustains aclaim founded on abreach of any law in force
in Tanganyika.
g%g’mp“on 12. The court shall presume, upon the production of any document
foreign purporting to be a certified copy of a foreign judgment that such
judgment judgment was pronounced by a court of competent jurisdiction, unless
the contrary appears on the record; but such presumption may be dis-
placed by proving want of jurisdiction.

PLACE OF SUING

Court in. 13. Every suit shall be instituted in the court of the lowest grade

"rgh'cgju'ts competent to try it. For the purposes of this section, a court of a

Indlituted resident magistrate and a district court shall be deemed to be courts
of the same grade.

Suitsto be 14. Subject to the pecuniary or other limitations prescribed by any

Inﬁtltuted law, suits-

where

Z%Jtzl:g‘maﬁer () for the recovery of immovable property with or without rent or
profits;

(b) for the partition of immovable property;

(c) for foreclosure, sale or redemption on the case of a mortage of
or charge upon immovable property;

(d) for the determination of any other right to or interest in immovable
property;
(e) for compensation for wrong to immovable property; or
(f) for the recovery of movable property actualy under distraint or
attachment,
shall be instituted in the court within the local limits of whose jurisdic-
tion the property is situate:
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Provided that a suit to obtain relief respecting, or compensation
for wrong to, immovable property held by or on behalf of the defendant
may, where the relief sought can be entirely obtained through his
personal obedience, be instituted either in the court within the local
limits of whose jurisdiction the property is situate, or in the court
within thelocal limits of whose jurisdiction the defendant actually and
voluntarily resides, or carries on business, or personally works for gain.

Explanation: In this section "property” means the property
situated in Tanganyika.

15. Where a suit is to obtain relief respecting, or compensation for
wrong to, immovable property situate within the jurisdiction of different

courts, the suit may be instituted in any court within the local limits
of whose jurisdiction any portion of the property is situate, if, in

respect of the value of the subject-matter of the suit, the entire claim is of
cognizable by such court.

16.-(1) Where it is aleged to be uncertain within the local limits of
the jurisdiction of which of two or more courts any immovable property
is situate, any one of those courts may, if satisfied that there is ground

for the alleged uncertainty, record a statement to that effect and there-
upon proceed to entertain and dispose of any suit relating to that
property, and its decree in the suit shall have the same effect asif the
property were situate within the local limits of its jurisdiction:

Provided that the suit is one with respect to which the court is

competent as regards the nature and value of the suit to exercise jurisdic-
tion.

(2) Where a statement has not been recorded under sub-section (1),
and an objection is taken before an appellate or revisional. court that
a decree or order in a suit relating to such property was made by a
court not having jurisdiction where the property is situate, the appellate
or revisional court shall not allow the objection unlessin its opinion
there was, at the time of the ingtitution of the suit, no reasonable
ground for uncertainty as to the court having jurisdiction with respect
thereto and there hasbeen aconsequent failure of justice.

17. Where a suit is for compensation for wrong done to the person
or to movable property, if the wrong was done within the local limits of
the jurisdiction of one court and the defendant resides, or carries on
business, or personally works for gain, within the local limits of the
jurisdiction of another court, the suit may beinstituted at the option
of the plaintiff in either of the said courts.

18. Subject to the limitations aforesaid, every suit shall be instituted
in a court within the local limits of whose jurisdiction-

(a) the defendant, or each of the defendants where there are more
than one, at the time of the commencement of the suit, actually
and voluntarily resides, or carries on business, or personally
works for gain; or

Suitsfor
immovable
property
situate
within
jurisdiction
of different
courts

Place of
institution

of suit where
local limits
of
jurisdiction
of courts

are

uncertain

Suits of
compensation
for wrongs
to person or
movable

Other suits
to be
instituted
where
defendants
reside or
cause

of action
arises
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(b) any of the defendants, where there are more than one, at the
time of the commencement of suit, actually and voluntarily
resides, or carries on business, or personaly works for gain,
provided that in such case either theleave of the court isgiven
or the defendants who do, not reside or carry on business, or
personally work for gain, as aforesaid, acquiesce in such institu-
tion; or

(c) the cause of action, wholly or in part, arises.

Explanation I: Where a person has a permanent dwelling at one
place and also a temporary residence at another place, he shall
be deemed to reside at both places m respect of any cause of action
arising at the place where he has such temporary residence.

Explanation 11: A corporation shall be deemed to carry on business
at its sole or principal office in Tanganyika, or, in respect of any
cause of action arising at any place where it has also a subordinate
office, at such place.

8blectlons 19. No objection as to the place of suing shall be alowed by any

jurisdiction  @ppellate or revisional court unless such objection was takenin the
court of first instance at the earliest possible opportunity and in al
cases where issues are settled at or before such settlement, and unless
there has been a consequent failure of justice.

Fower to 20. Where a suit may be instituted in any one of two or more district
suitswhich ~ courts within the area of the jurisdiction of a court of a resident
may be magistrate, and is ingtituted in one of such courts, not being the court
ingitutedin ~ Of the resident magistrate-

more than . . . .
one count (@) if before any evidence has been taken all the partiesto the suit

consent to thesuit being transferred to the court of such resident
magistrate, the court in which the suit has been instituted shall
record the fact of such consent and shall transmit the record

to such resident magistrate who shall in due course try the suit; or

(b) on the %opllcatlon to such resident magistrate of a party to the
suit after notice to the parties and after consideration of

objections (if any) of any party such resident magistrate may, at
any stage before any evidence has been taken in the suit, transfer
the suit for trial by himself; or

(c) of his own motion, such resident magistrate may, at any stage
before evidence has been taken in the suit, transfer the suit for
trial by himself:

Provided that the exercise of the powers conferred by paragraph
(b) or (c) hereof shall be subject to such limitations or conditions, if
any, as the Chief Justice shall impose by rules of court and provided
further that this section shall not affect the powers of the High Court

under section 21.

?neral  power 21.-(1) On the application of any of the parties and after notice

ransfer o the parties and after hearing such of them as desire to be heard, or

wnhdrawal of its own motion without such notice, the High Court may at any
stage-
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(a) transfer any suit or other proceeding pending beforeit for trial
or disposal to any court subordinate to it and competent to try
or dispose of the same; or

(b) withdraw any suit or other proceeding pending in any court
subordinate to it, and
(i) try or dispose of the same; or
(ii) transfer the same for trial or disposal to any court subordi-
nate to it and competent to try or dispose of the same; or

(iii) retransfer the same for trial or disposa to the court from
which it was withdrawn.

(2) Where any suit or proceeding has been transferred or withdrawn
under sub-section (1), the court which thereafter tries such suit may,
subject to any special directions in the case of an order of transfer,
either re-try it or proceed from the point at which it was transferred
or withdrawn.

(3) The powers of transfer and withdrawal of suits conferred by this
section and section 20 shall be in addition to and not m substitution
for the powers contained in Part VV of the Magistrates' Courts Act, 1963. Cap. 537

INSTITUTION OF SUITS

22. Every suit shall beinstituted by the presentation of aplaint orin  Institution
such other manner as may be prescribed. of suits

SUMMONSAND DISCOVERY

23. Where a suit has been duly instituted, a summons may beissued Summonsto
to the defendant to appear and answer the claim and may be served ~ defendant
in manner prescribed.

24.-(1) A summons may be sent for service to another court in Service of
Tanzania within the local limits of whose jurisdiction the defendant ~ summons

may be believed to be residing. \évgzrnz -

(2) The court to which such summons is sent shall, upon receiﬁt reside
thereof, proceed as if it hasbeenissued by such court and shall then ~ outside
return the summons to the court of issue together with the record (if any) jurisdiction

of its proceedings with regard thereto. of court

25. Subject to such conditions and limitations as may be prescribed,  Power to
the court 'may, at any time, either of its own motion or oft application  order

of any party- discovery
and

(@) make such orders as may be necessary or reasonable, in all  thelike
matters relating to the delivery and answering of interrogatories,

the admission of documents and facts, and the discovery, inspec-
tion, production, impounding , and return of documents or other,
material objects producible as evidence;
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(b) issue summonses to persons whose attendance is required either
to give evidence or to produce documents or such other objects as
aforesaid-

(c) order any fact to be proved by affidavit.

Summons to 26. The Provisions of sections 23 and 24 shall apply to summonses
witness to give evidence or to produce documents or other material objects.

Penalty for 27. The court may compel the attendance of any persontowhom
detaul asummons has been issued under section 25 and for that purpose may-

() issue awarrant for his arrest;

(b) attach and sell his property;

(c) impose a fine upon him not exceeding one thousand shillings;

(d) order him to furnish security for hisappearance and in default

commit him as acivil prisoner.
Judgment and decree
Interest

Judgment 28. The court, after the case has been heard, shall pronounce

anddecree  jydgment, and on such judgment a decree shall follow.

Interest 29. The Chief Justice may make rules prescribing the rate of interest

on Judgment which shall be carried by judgment debts, and, without prejudice to
the power of the court to order interest to be pald up to date of judg-
ment at such rates as it may deem reasonable, every judgment debt
shall carry interest at the rate prescribed from the date of the delivery
of the judgment until the same shall be satisfied.

Costs

30.-(1) Subject to such conditions and limitationsas may be pres-
cribed, and to the provisions of any law for thetimebeingin force,
the costs of and incidental to all suits shall be in the discretion of the
court, and the court shall have full power to determine by whom or out
of what property and to what extent such costs are to be paid, and to
give all necessary directions for the Purposes aforesaid. The fact that
the court has no jurisdiction to try the suit shall be no bar to the
exercise of such powers.

Costs

(2) Where the court directs that any costs shall not follow the event,
the court shall state its reasons in writing.

(3) The court may give interest on costs at any rate not exceeding seven
per cent per annum, and such interest shall be added to the costs and
shall be recoverable as such.



No. 49 Civil Procedure Code, 1966 1966 35

PART Il

EXECUTION

General
31. The provisions of this Code relating to the execution of decrees Application

shall, so far as they are applicable, be deemed to apply to the execution  toorders
orders.

32. The expression "court which passed adecree” or wordsto that ~ Definition of

effect shall, In relation to the execution of decrees, unlessthereisany- ~ “court which
thing repugnant in the subject or context, be deemed to include- ggé'g,,a

(a) where the decree to be executed has been passed in the exercise
of appellate jurisdiction, the court of first instance; and

(b) werethe court of first instance has ceased to exist or to have
jurisdiction to execute it, the court which, if the suit wherein the
decree was passed was instituted at the time of making the applica-
tion for the execution of the decree, would have jurisdiction to
try such suit.

Courts by which Decrees may be Executed

33. A decree may be executed either by the court which passedit, or ~ Courts by
by the court to which it is sent for execution. which

decrees may
. o be executed
34.-(1) The court which passed a decree may, on the application of  Transfer of
decree-holder, send it for execution to another court- decree

(a) if the person against whom the decree is passed actualy and
voluntarily resides or carries on business, or personally works
for gain, within the local limits of the jurisdiction of such other
court; or

(b) if such person has no property within the local limits of the
jurisdiction of the court which passed the decree sufficient to
satisfy such decree and has property within the local limits of the
jurisdiction of such other court; or

(c) if the decree directs the sale or delivery of immovable property
situate outside the local limits of the jurisdiction of the court
which passed it; or

(d) if the court which passed the decree considers for any other reason,
which it shall record in writing, that the decree should be
executed by such other court.

(2) The court which passed a decree may of its own motion send it
for execution to any subordinate court of competent jurisdiction.

35. The court to which a decree is sent for execution shall certify to  Result of
the court which passed it the fact of such execution, or where the  execution
former court fails to execute the same, the circumstances attending such  proceeding

failure. tobe
certified
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36. The court executing a decree sent to it shall have the same powers
in executing such decreeas if it had been passed by itself. All persons
disobeying or obstructing the execution of the decree shall be punishable
by such court inthe same manner asif it had passed the decree and its
order in executing such decree shall be subject to the samerulesin
respect of appeal asif the decree had been passed by itself.

37.- (1) Upon the application of the decree-holder the court which
passed the decree may, whenever it thinks fit, issue a precept to any
other court which would be competent to execute such decree to attach
any property belonging to the judgment-debtor and specified in the
precept.

(2) The court to which a precept is sent shall proceed to attach the
property in the manner prescribed in regard to the attachment of property
m execution of a decree:

Provided that no attachment under a precept shall continue for more
than two months unless the period of attachment is extended by an order
of the court which passed the decree or unless before the determination
of such attachment the decree has been transferred to the court by which
the attachment has been made and the decree-holder has applied for
an order for the sale of such property.

Questions to be determined by court executing decree

38.-(1) All questions arising between the partiesto the suit in which
the decree was passed, or their representatives, and relating to the
execution, discharge or satisfaction of the decree, shall be determined
by the court executing the decree and not by a separate suit.

(2) The court may, subject to any objection as to limitation or
jurisdiction, treat a proceeding under this section as a suit or a suit
as a proceeding and may, if necessary, order payment of any additional
court fees.

(3) Where a question arises as to whether any person is or is not
the representative of a party, such question shall, for the purposes of
this section, be determined by the court.

Explanation: For the purposes of this section, a plaintiff whose
suit has been dismissed and a defendant against whom a suit has
been dismissed are parties to the suit.

Limit of time for Execution

39.-(1) Where an application to execute a decree not being a
decree granting an injunction has been made, no order for the execution
of the same decree shall be made upon any fresh application presented
after the expiration of twelve years from-

(a) the date of the decree sought to be executed, or

(b) where the decree or any subsequent order directs any payment
of money or the delivery of any property to be made at a certain
date or at recurring periods, the date of the default in making

the payment or delivery in respect of which the applicant seeks
to execute the decree.
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(2) Nothing in this section shall be deemed-

(a) to preclude the court from ordering the execution of a decree
upon an application presented after the expiration of the said
term of twelve years, where the judgment-debtor has, by fraud or
force, prevented the execution of the decree at some time within
twelve years immediately before the date of the application; or

(b) to limit or otherwise affect the operation of article 183 of the
First Schedule to the Indian Limitation Act, as applied to
Tanganyika.

Transferees and Legal Representatives

40. Every transferee of a decree shall hold the same subject to the
equities (if any) which the judgment-debtor might have enforced against
the original decree-holder.

41.-(1) Where a judgment-debtor dies before the decree has been
fully satisfied, the bolder of the decree may apply to the court which
passed it to execute the same against the legal representative of the
deceased.

(2) Where the decree is executed against such legal representative,
he shall be liable only to the extent of the property of the deceased
which has come to his hands and has not been duly disposed of;
and, for thepurpose of ascertaining such liability, the court executing
the decree may, of its own motion or on the application of the decree-
holder, compel such legal representative to produce such accounts
asit thinksfit.

Procedure in Execution

42. Subject to such conditions and limitations as may be prescribed,
the court may, on the application of the decree-holder, order execution

of the decree-

() by delivery of any property specifically decreed;

(b) by attachment and sale or by sale without attachment of any

property;

(c) by arrest and detention in prison;

(d) by appointing areceiver; or

(e) in such other manner as the nature of the relief granted may require.
43.-(1) Where a decree is passed against a party asthelegal repre-
sentative of a deceased person, and the decreeisfor the payment of

money out of the property of the deceased, it may be executed by the
attachment and sale of any such property.

(2) Where no such property remains in the possession of the judgment-
debtor and he fails to satisfy the court that he has duly applied such
property of the deceased as is proved to have come into his possession,
the decree may be executed against the judgment-debtor to the extent of
the property in respect of which he has failed so to satisfy the court in
the same manner as if the decree had been against him personally.

Transferee
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Power of
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Arrest and Detention

44.-(1) A judgment-debtor may be arrested in execution of adecree
at any hour and on any day, and shall, as soon as practicable, be
brought before the court, and the court may order his detention:

Provided that, for the purpose of making an arrest under this section-

(a) no dwelling-house shall be entered after sunset and before sunrise;

(b) no outer door of a dwelling-house shall be broken open unless
such dwelling-house is in the occupancy of the judgment-debtor and
he refuses or in any way prevents access thereto, but when the
officer authorized to make the arrest has duly gained access to any
dwelling-house, he may break open the door of any room in which
he has reason to believe the judgment-debtor is to be found;

(c) if the roomisin the actua occupancy of awoman who is not the
judgment-debtor and who according to her religion or local custom
does not appear in public, the officers authorized to make the
arrest shall give notice to her that sheisat liberty to withdraw,
and, after allowing a reasonable time for he to withdraw and
giving her reasonable facility for withdrawing, may enter the
room for the purpose of making the arrest:

And provided further that where the decree in execution of which a
judgment-debtor is arrested is adecree for the payment of money, and
the judgment-debtor pays the amount of the decree and the costs of

the arrest to the officer arresting him, such, officer shall at once release
him.

(2) Where ajudgment-debtor is arrested in execution of adecree for
the payment of money and brought before the court, the court shall
inform him that he may apply to be declared an insolvent, and that he
will be discharged if he has not committed any act of bad faith regarding
the subject of the application and if he complies with the provisions of
the law of insolvency for the time being in force.

(3) Where a judgment-debtor expresses his intention to apply to be
declared an insolvent and furnishes security, to the satisfaction of the
court, that he will within one month so apply, and that he will appear,
when called upon, in any proceeding upon the application or upon the
decree in execution of which he was arrested, the court shall release
him from arrest, and, if he fails so to apply and to appear, the court
may either direct the security to be realized or commit him as acivil
prisoner in execution of the decree.

45, The Chief Justice may make rules prescribing scales of monthly
alowances payable for the subsistence of judgment-debtors.

46.- (1) Every person detained as a civil prisoner in execution of a
decree shall be so detained-

(a) where the decreeisfor the payment of a sum of money exceeding
one hundred shillings, for a period of six months; and
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(b) in any other case, for aperiod of six weeks:

Provided that he shall be released from such detention before the
expiration of the said period of six months or six weeks, as the case
may be-

(i) on the amount mentioned in the warrant for his detention
being paid to the officer in charge of the prison; or
(ii) on the decree against him being otherwise fully satisfied; or
(iii) on the request of the person on whose application he has been
so detained; or
(iv) on the omission by the person on whose application he has
been so detained to pay subsistence allowance:

Provided, further, that he shall not be released from such detention
under clause (ii) or clause (iii) without the order of the court.

(2) A judgment-debtor released from detention under this section
shall not merely by reason of hisrelease be discharged from his debt.

(3) Where a judgment-debtor has been released from detention under
this section before the expiration of the period of six monthsor six
weeks, as the case may be, for which he was ordered to be detained,
and the decree against him has not been fully satisfied, he shall, if he
was released on the request of the person on whose application he was
detained, but not otherwise, be liable to be re-arrested under the decree
in execution of which he was detained.

(4) A judgment-debtor who has been re-arrested under the provisions
of subsection (3) of this section shall be detained asacivil prisoner
for the remainder of the period of six months or six weeks, as the case
may be, for which he would have been detained under the provisions
of subsection (1) of thissection if he had not been released from such
detention under the proviso to that subsection:

Provided that he shall be released from such detention beforethe
expiration of the remainder of the said period of six months or six
weeks, as the case may be in any of the circumstances specified in
the proviso to subsection (1) of this section.

47.-(1) At any time after a warrant for the arrest of a judgment-
debtor has been issued the court may cancel it onthe ground of his
seriousillness.

(2) Where a judgment-debtor has been arrested, the court may
release him if in its opinion he is not in a fit state of health to be
detained as a civil prisoner.

(3) Where a judgment-debtor has been committed as a civil prisoner,
he may be released-

(a) by the officer in charge of the prison in which heis confined,
on the ground of the existence of any infectious or contagious
disease, or

(b) by the committing court, or any court to which that court is
subordinate, on the ground of his suffering from any serious
illness.

Release on
grounds of
illness
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(4) A judgment-debtor released under this section may be re-
arrested but the period of his detention as a civil prisoner shall not
in the aggregate exceed that prescribed by section 46.

I'?rag gty 48.-(1) The following property is liable to attachment and salein
to attachment execution of a decree, namelly, lands, houses or other buildings, goods,
and, sdlein  money, banknotes, cheques, bills of exchange, promissory notes, Govern-
g}‘%ce%'rg ment securities, bonds or other securities for money, debts, sharesin
a corporation and, save as hereinafter mentioned, all other saleable
property, movable or immovable, belonging to the judgment-debtor,
or over which, or the profits of which, he has a disposing power which
he may exercise for his own benefit, whether the same be held in the
name of the judgment-debtor or by another person in trust for him or

on his behalf:

Provided that the following shall not be liable to such attachment or
sde, namely:-

(a) the necessary wearing-apparel, cooking vessels, beds and bedding
of the judgment-debtor, his wife and children, and such personal
ornaments as, in accordance with religious usage, cannot be
parted with by any woman;

(b) tools of artisans, and, where the judgment-debtor is an agriculturist,
his implements of husbandry and such cattle and seed-grain as
may, in the opinion of the court, be necessary to enable him to
earn his livelihood as such;

(c) houses and other buildings (with the materials and the sites thereof
and the land immediately appurtenant thereto and necessary for
their enjoyment) belonging to an agriculturist and occupied by him;

(d) books of account;
(e) amere right to sue for damages;

(f) the salary of an employee to the extent of -
(i) the whole of the salary where it does not exceed one hundred
and fifty shillings monthly;

(ii) one hundred and fifty shillings monthly where the salary
exceeds one hundred and fifty shillings and does not exceed

two hundred and twenty-five shillings monthly;
(iii) two-thirds of the salary in any other case;

(g) the expense allowances of an employes;

(h) an expectancy of succession by survivorship or other merely con-
tingent or possible right or interest;

(i) a right to future maintenance;

(j) any other property declared by any written law not to be liable to
attachment.
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Explanation: The particulars mentioned in classes (f) and (g) are
exempt from attachment whether before or after they are actually

payable.

(2) Subject to the provisions of any written law, nothing in this
section shall be deemed to exempt houses and other buildings (with
the materials and the sites thereof and the lands immediately appurtenant
thereto and necessary for their enjoyment) from attachment or salein
execution of decreesfor rent of any such house, building, site or land.

(3) For the purposes of this section-

"expense allowance" means any sum paid to an employee by an employer
which is abona fide payment to meet an expense incurred or to be
incurred by the employee wholly and exclusively in or for the
purposes of the performance of the duties of his office or employ-
ment or in discharging functions authorized by the employer; and

"salary" includes any sum of money granted to an employee by an
employer other than an expense allowance.

49.-(1) No person executing any process under this Code directing or
authorizing seizure of movable property shall enter any dwelling-house
after sunset and before sunrise.

(2) No outer door of adwelling-house shall be broken open unless
such dwelling-house is in the occupancy of the judgment-debtor and
he refuses or in any way prevents access thereto, but when the person
executing any such process has duly gained access to any dwelling-house
he may break open the door of any room in which he has reason to
believe any such property to be.

(3) Where aroom in adwelling-house isin the actual occupancy of a
woman who, according to her religion or local custom, does not appear
in public, the person executing the process shall give notice to such
woman that sheis at liberty to withdraw; and, after allowing reasonable
time for her to withdraw and giving her reasonable facility for with-
drawing, he may enter such room for the purpose of seizing the property,
using at the same time every precaution consistent with these provisions,
to prevent its clandestine removal.

50.- gl) Where property not in the custody of any court is under
attachment in execution of decrees of more courts than one, the court

which shall receive or realize such property and shall determine any claim
thereto and any objection to the attachment thereof shall be the court
of highest grade, or, where there is no difference in grade between such

courts, the court under whose decree the property was first attached.

(2) Nothing in this section shall be deemed to invalidate any
proceeding taken by a court executing one of such decrees.

51. Where an attachment has been made, any private transfer or

delivery of the property attached or of any interest therein and any
payment to the judgment-debtor of any debt, dividend or other moneys
contrary to such attachment, shall be void as against al claims
enforceable under the attachment.

Seizure of
property in
dwelling
house

Property
attached in
execution of
decrees of
several court

Private
alienation

of

property
after
attachment to
bevoid



42 No. 49 Civil Procedure Code, 1966 1966

Explanation: For the purposes of this section, claims enforceable
under an attachment include claims for the rateable distribution of

assets.
Sale
Purchaser's 52. Where immovable property is sold in execution of a decree
title and such sale has become absolute, the property shall be deemed to

have vested in the purchaser from the time when the property is
sold and not from the time when the sale becomes absol ute.

Suit against 53.-(1) No suit shall be maintained against any person claiming
Purchaser title under a purchase certified by the court in such manner as may

anaEintain le be prescribed on the géound that the purchase was made on behalf

on groyn: inti inti
O?_%Jrghase of the plaintiff or on behalf of someone through whom the plaintiff

bemg on clams.
behalf of
plaintiff
(2) Nothing in this section shall bar a suit to obtain a declaration
that the name of any purchaser certified as aforesaid was inserted
in the certificate fraudulently or without the consent of the real
purchaser, or interfere with the right of a third person to proceed
against that property, though ostensibly sold to the certified purchaser,
on the ground that it is liable to satisfy aclaim of such third person

against the real owner.

Distribution of assets

Proceeds of 54.-(1) Where assets are held by a court and more persons than

tex%cution sale one have, before the receipt of such assets, made application to the
a‘;ﬁeg%w court for the execution of decrees for the payment of money passed
istribtited  against the same judgment-debtor and have not obtained satisfaction

o thereof, the assets, after deducting the costs of realization, shall be
Rofders rateably distributed among all such persons:
Provided that-

(a) where any property is sold subject to a mortgage or charge, the
mortgagee or incumbrancer shall not be entitled to sharein any
surplus arising from such sale;

(b) where any property liable to be sold in execution of adecreeis
subject to a mortgage or charge, the court may with the consent
of the mortgagee or incumbrancer, order that the property be
sold free from the mortgage or charge, giving to the mortgagee
or incumbrancer the same interest in the proceeds of the sale as
he had in the property sold;

(c) where any immovable property is sold in execution of a decree
ordering its sale for the discharge of anincumbrance thereon,
the proceeds of sale shall be applied-

first, in defraying the expenses of the sale;
secondly, in discharging the amount due under the decree;
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thirdly, in discharging the interest and principal moneys due
on subsequent incumbrances (if any); and,

fourthly, rateably among the holders of decrees for the pay-
ment of money against the judgment-debtor, who have,
prior to the sale of the property, applied to the court which
passed the decree ordering such sale for execution of such
decrees, and have not obtained satisfaction thereof.

(2) Where al or any of the assetsliable to be rateably distributed
under this section are paid to a person not entitled to receive the
same, any person so entitled may sue such person to compel him to
refund the assets.

(3) Nothing in this section affects any right of the Government.
Resistance to execution

55. Where the court is satisfied that the holder of adecreefor the
possession of immovable property or that the purchaser of immovable
property sold in execution of adecree has been resisted or obstructed
in obtaining possession of the property by the judgment-debtor or some
person on his behalf and that such resistance or obstruction was
without any just cause, the court may, at the instance of the decree-
holder or purchaser, order the judgment-debtor or such other person to
be detained as a civil prisoner for aterm which may extend to thirty
days and may further direct that the decree-holder or purchaser be
put into possession of the property.

PART 111
INCIDENTAL PROCEEDINGS
Commissions

56. Subject to such conditions and limitations as may be prescribed,
the court may issue a commission-

(a) to examine any person;

(b) to make alocal investigation;

(c) to examine or adjust accounts; or

(d) to make a partition.

57.-(1)) A commission for the examination of any person may be
issued to any court (other than the High Court) in Tanganyika having
jurisdiction in the place in which the person to be examined resides.

(2) Every court receiving a commission for the examination of any
person under subsection (1) shall examine him or cause him to be
examined pursuant thereto, and the commission, when it has been duly
executed, shall be returned together with the evidence taken under it
to the court from which it was issued, unless the order for issuing the
commission has otherwise directed, in which case the commission shall

be returned in terms of such order.
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58.1In lieu of issuing a commission, the court may issue aletter of
request to examine awitnessresiding at any place outside Tanganyika.

59. The provisions as to the execution and return of commissions for
the examination of witnesses shall apply to commissions issued by
foreign courts for the examination of persons residing in Tanganyika.

PART IV
SUITSIN PARTICULAR CASES
Suits against Public Officers

60. In a suit instituted against a public officer in respect of any act
purporting to be done by him in his official capacity-

(a) the defendant shall not be liable to arrest nor his property to
attachment otherwise than in execution of a decree; and

(b) where the court is satisfied that the defendant cannot absent
himself from his duty without detriment to the public service, it
shall exempt him from appearing in person.

Suits by Aliens and Foreign States

61. (1) Alien enemies residing in Tanzania with the permission of
the Government, and alien friends, may sue in the courts of Tanganyika.

(2) No dien enemy residing in Tanzania without such permission, or
residing in a foreign country, shall suein any of such courts.

62.- (1) A foreign State which has been recognized by the Govern-
ment of Tanzania may sue in any court of Tanganyikaif the object of
the suit is to enforce aprivate right vested in the head of such State or
in any officer of such State in his public capacity.

(2) Every court shall take judicial notice of the fact that aforeign
State has or has not been recognized by the Government of Tanzania.

Interpleader

63. Where two or more persons claim adversely to one another the

interplead  same debt, sum of money or other property, movable or immovable,

suit m
b Yy

e
instituted

from another person, who claims no interest therein other than for
charges or costs and who is ready to pay or deliver it to the rightful
claimant, such other person may institute a suit of interpleader against
all the claimants for the purpose of obtaining a decision as to the person
to whom the payment or delivery shall be made and of obtaining
indemnity for himself:

Provided that where any suit is pending in which the rights of all
parties can properly be decided, no such suit of interpleader shall be
instituted.
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PART V

SPECIAL PROCEEDINGS
Arbitration

64. Save in so far as is otherwise provided by the Arbitration Ordi-  Arbitration
nance, or by any other law for the time being in force, all referencesto  Cap. 15

arbitration whether by an order in a suit or otherwise, and all
proceedings thereunder, shall be governed by the provisions contained
In the Second Schedule.

Special Case

65. Where any persons agree in writing to state a case for the Powerto

opinion of the “court, then the court shall try and determine the samein  staecase
the manner prescribed. ch)r c%ﬂrrtuon

Suits relating to public matters

66.-(1) In the case of a public nuisance the Attorney-General, or Public
two or more persons having obtained the consent in writing of the  nuisance
Attorney-General, may institute asuit, though no special damage has

been caused, for a declaration and injunction or for such other relief

as may be appropriate to the circumstances of the case.

(2) Nothing in this section shal be deemed to limit or otherwise
affect any right of suit which may exist independently of its provisions.

67.In the case of any alleged breach of any express or constructive  Power
trust created for public purposes of acharitable or religious nature, or  charities
where the direction of the court is deemed necessary for the administra-
tion of any such trust, the Attorney-General, or two or more persons
having an interest in the trust and having obtained the consent in writing
of the Attorney-General, may institute a suit, whether contentious or
not, in the High Court to obtain a decree-
(a) removing any trustee;
(b) appointing anew trustee;
(c) vesting any property in atrustee;
(d) directing accounts and inquiries,

(e) declaring what proportion of thetrust property or of the interest
therein shall be allocated to any particular object of the trust;

(f) authorizing the whole or any part of the trust property to be let,
sold, mortgaged or exchanged;

(g) settling a scheme; or

(h) granting such further or other relief as the nature of the case
may require.
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PART VI
SUPPLEMENTAL PROCEEDINGS

Supplemental 68 | order to prevent the ends of justice from being defeated the
proceedings  coyrt may, subject to any rulesin that beLalf-

(a) issue a warrant to arrest the defendant and bring him before
the court to show cause why he should not give security for
his appearance, and if he fails to comply with any order for
security commit him as a civil prisoner;

(b) direct the defendant to furnish security to produce any property
belonging to him and to place the same at the disposal of the
court or order the attachment of any property;

(c) grant a temporary injunction and in case of disobedience commit
the person guilty thereof as a civil prisoner and order that his
property be attached and sold;

(d) appoint a receiver of any property and enforce the performance
of hisduties by attaching and selling his property;

(e) make such other interlocutory orders as may appear to the courts
to be just and convenient.

g)ormpenﬂion 69.-(1) Where, in any suit in which an arrest or attachment has

obtaining been effected or atemporary injunction granted under the last preceding

arrest, section-

attachment or

:;J]U”Ct'on (a) it appears to the court that such arrest, attachment or in injunc-
Sﬂghcri]g;t tion was applied for on insufficient grounds, or

(b) the suit of the plaintiff fails and it appears to the court that
there was no reasonable or probable ground for instituting the
same,

the defendant may apply to the court, and the court may, upon such
application, award against the plaintiff by its order such amount, not
exceeding two thousand shillings, as it deems areasonable compensa-
tion to the defendant for the expense or injury caused to him.

(2) An order determining any such application shall bar any suit
for compensation in respect of such arrest, attachment or injunction.
PART VII
APPEALS
Appeals from decrees

Appea from . /0--(1) Save where otherwise expressly provided in the body of

original this Code or by any other law for the time being in force, an appeal

decree shall lie to the High Court from every decree passed by acourt of a
resident magistrate or a district court exercising original jurisdiction.

(2) An appeal may lie from an original decree passed ex-parte.

(3) No appeal shal lie from a decree passed by the court with the
consent of parties.
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71. Where any party aggrieved by a preliminary decree does not
appeal from such decree, he shall be precluded from disputing its
correctness in any appeal which may be preferred from the final decree.

72.-(1) Where an appeal is heard by a Bench of two or more
Judges, the appeal shall be decided in accordance with the opinion of
such Judges or of the majority (if any) of such Judges.

(2) Where there is no such majority which concurs in a judgment
varying or reversing the decree appealed from, such decree shall be
confirmed:

Provided that where the Bench hearing the appeal is composed of
two Judges and the Judges composing the Bench differ in opinion on
a point of law, they may state the point of law upon which they differ,
and the appeal shall then be heard upon that point only by one or
more of the other Judges, and such point shall be decided according
to the opinion of the majority (if any) of the Judges who have heard
the appeal including those who first heard it.

73. No decree shall be reversed or substantially varied, nor shall
any case be remanded, in appeal, on account of any misjoinder of parties

or causes of action or any error, defect or irregularity in any proceed-
ings in the suit, not affecting the merits of the case or the jurisdiction of
the court.

Appeals from Orders

74. An appea shall lie to the High Court from the following orders
of the courts of resident magistrates and district courts, and, save as

otherwise expressly provided in the body of this Code or by any law
for the time being'in force, from no other orders-
() an order superseding an arbitration where the award has not
been completed within the period allowed by the court;
(b) an order on an award stated in the form of a special case;

28 an order modifying or correcti ng?_an award; ]
an order filing or refusing to file an agreement to refer to arbitra-

tion

(e) an order staying or refusing to stay a suit where there is an
agreement to refer to arbitration;

(f) an order filing or refusing to file an award in an arbitration with-
out the intervention of the court;

(g) an order under section 69;

(h) an order under an% of the provisions of this Code imposing a
fine or directing the arrest or detention as a civil prisoner of any
person except where such arrest or detention isin execution of
adecree;

(i) any order made under rules from which an appeal is expressly
alowed by rules.
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75. Save as otherwise expressly provided, no appeal shall lie from any
order made by acourt; but, where a decree is appealed from, any error,
defect or irregularity in any order, affecting the decision of the case,
may be set forth as a ground of objection in the memorandum of appeal.

General provisionsrelating to Appeals

76.-(1) Subject to such conditions and limitations as may be pres-

cribed, the High Courtin the exercise of its appellate jurisdiction shall
have power-

(a) to determine a case findly;

(b) to remit acase for re-trid;

(c) to frame issues and refer them for trial;

(d) to take additional evidence or to require such evidence to be taken.

(2) Subject as aforesaid, the High Court shall have the same powers
and shall perform as nearly as may be the same duties as are conferred

and imposed by this Code on courts of original jurisdiction in respect
of suitsinstituted therein.

PART VIII
REFERENCE, REVIEW AND REVISION
77. Subject to such conditions and limitations as may be prescribed,
any court may state a case and refer the same for the opinion of the

High Court, and the High Court may make such order thereon asit
thinks fit.

78. Subject as aforesaid, any person considering himself aggrieved-

(a) by adecree or order from which an appeal is alowed by this Code,
but from which no appeal has been preferred; or

(b) by a decree or order from which no appeal is allowed by this
Code,

may apply for a review of judgment to the court which passed the
decree or made the order, and the court may make such order thereon
asit thinksfit.

79.- (1) Tine High Court may call for therecord of any case which
has been decided by any court subordinate to the High Court and in
which no appeal liesthereto, and if such subordinate court appears-

(a) to have exercised a jurisdiction not vested mit by law; or
(b) to have failed to exercise ajurisdiction so vested; or

(c) to have acted in the exercise of itsjurisdiction illegally or with
material irregularity,
the High Court may make such order in the case as it thinks fit.
(2) Nothing in this section shall be construed as limiting the High
Court's power to exercise revisiona jurisdiction under the Magistrates
Courts Act, 1963.
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PART IX
RULES Effect of

80. Therulesin the First and Second Schedules shall have effect asif  rulesin

enacted in the body of this Code until annulled or atered in accordance ~ Firstand
with the provisions of this Part. Second

Schedule
~ 81. The Chief Justice may, with the consent of the Minister for the  power to
time being responsible for legal affairs, make rules annulling, atering  akesrule

or adding to al or any of the rules containedin the First and Second

Schedules to this Code. Rules so made shall, from the date of publica-
tion in the Gazette, or from such other date as may be specified, have
the same force and effect asif they had been contained in the appropriate
Schedule to this Code.

82.-(1) Rules made in accordance with the provisions of this part  Mattersfor

shall be not inconsistent with the provisionsin the body of this Code ~ Which r“'.eosl
but, subject thereto, may provide for any matter relating to the procedure  M& Provide
of civil courts.

(2) In particular, and without prejudice to the generality of the
powers conferred by subsection (1), and in addition to the powers
conferred by sections 29 and 45, such rules may provide for al or any
of the following matters, namely: -

(a) the service of summonses, notices and other process by post or
in any other manner either generaly or inany specified areas,
and the proof of such service;

(b) the maintenance and custody, while under attachment, of live-
stock and other movable property, the fees payable for such
maintenance and custody, the sale of such livestock and property
and the proceeds of such sale;

(c) procedure in suits by way of counter-claim, and the valuation of
such suits for the purposes of jurisdiction;

(d) procedure in garnishee and charging orders either in addition to,
or in substitution for, the attachment and sale of debts;

(e) summary procedure-

(i) in suits in which the plaintiff seeks only to recover adebt or
liquidated demand in money payable by the defendant, with
or without interest, arising on a contract, express or implied,
or on an enactment where the sum sought to be recovered is
a fixed sum of money or in the nature of adebt other than
a pendty; or on a guarantee, where the clam against the
principal is in respect of adebt or aliquidated demand only;
or on atrust; or

(ii) in suits for the recovery of immovable property, with or
without a claim for rent or mesne profits, by alandlord against
a tenant whose term has expired or has been duly determined
by notice to quit, or hasbecome liableto forfeiture for non-
payment of rent, or against persons claiming under such
tenant;
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(g) procedure by way of originating summons;

(h) consolidation of suits, appeals and other proceedings;

(i) delegation to any Registrar, Deputy Registrar or District Registrar
or other official of the court of any judicial, quasi-judicial, and
non-judicial duties; and

(j) al forms, registers, books, entries and accounts which may be
necessary or desirable for the transaction of the business of courts.

PART X
MISCELLANEOUS

81.-(1) Women who, according to their religion or local custom, do

not appear in public shall, when appearing or required to appear in court

ursuant to any process issued by the court, be accorded such facilities
y for maintaining their privacy as may be reasonable and practicable.

(2) Nothing herein contained shall be deemed to exempt such women
from arrest in execution of civil process.

84. The Provisions of sections 44, 45 and 47 shall apply, so far as
may be, to all persons arrested under this Code.

85.-(1) No Judge, magistrate or other judicial officer shall be liable

arrest under  to arrest under civil process while going to, presidingin, or returning
civil process from, his court.

Procedure
where person
to be arrested
or property
to be
attached
is

outside
jurisdiction

(2) Where any matter is pending before atribunal having jurisdiction
therein, or believing in good faith that it has such jurisdiction, the
parties thereto, their advocates and recognized agents, and their
witnesses, acting in obedience to a summons, shall be exempt from
arrest under civil process other than processissued by such tribunal for
contempt of court while going to or attending such tribunal for the
purpose of such matter, and while returning from such tribunal.

(3) Nothing in subsection (2) shall enable a judgment-debtor to
claim exemption from arrest under an order for immediate execution or
where such judgment-debtor attends to show cause why he should not
be committedt o prison in execution of a decree.

86.-(1) Where an application is made that any person shal be
arrested or that any property shall be attached under any provision
of this Code not relating to the execution of decrees, and such person
resides or such property is situate outside the local limits of the jurisdic-
tion of the court to which the application is made, the court may, in
its discretion, issue a warrant of arrest or make an order of attach-
ment, and send to the court within the local limits of whose jurisdiction
such person or property resides or is situate a copy of the warrant
or order, together with the probable amount of the costs of the arrest
or attachment or a notice that security for the payment of such
amount has been given.

(2) The court receiving such copy and amount or notice shall cause
the arrest or attachment to be made by its own officers and shall inform
the court which issued or made such warrant or order of the arrest or
attachment.
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(3) The court making an arrest under this section shall send the
person arrested to the court by which the warrant of arrest was issued,
unless he shows cause to the satisfaction of the former court why he
should not be sent to the latter court, or unless he furnishes sufficient
security for his appearance before the latter court or for satisfying
any decree that may be passed against him by that court, in either of
which cases the court making the arrest shall release him.

87.-(1) In any Admiralty cause of salvage, towage or collision,
the High Court may, if it thinks fit, and shall upon request of either
party to such cause, summon to its assistance, in such manner as
it may direct or as may be prescribed, two competent assessors, and
such assessors shall attend and assist accordingly.

(2) Every such assessor shall receive such fees for his attendance to
be paid by such of the parties as the High Court may direct or as
may be prescribed.

88. All orders and notices served on or given to any person under
the provisions of this Code shall be in writing.

89.- (1) Where and in so far as a decree is varied or reversed, the
court of first instance shall, on the application of any party entitled
to any benefit by way of restitution or otherwise, cause such restitution
to be made as will, so far as may be, place the partiesin the position
which they would have occupied but for such decree or such part
thereof as has been varied or reversed; and, for this purpose, the court
may make any orders, including orders for the refund of costs and for
the payment of interest, damages, compensation and mesne profits,
which are properly consequential on such variation or reversal.

(2) No suit shall be instituted for the purpose of obtaining any
restitution or other relief which could be obtained by application under
subsection (1).

90. Where any person has become liable as surety-

(a) for the performance of any decree or any part thereof, or

(b) for the restitution of any property taken in execution of a decree, of

or

(c) for the payment of any money, or for the fulfillment of any condi-
tion imposed on any person, under an order of the court in any
suit or in any proceeding consequent thereon,

the decree or order may be executed against him, to the extent to which
he has rendered himself personally liable, in the manner herein provided
for the execution of decrees, and such person shall, for the purposes of
appeal, be deemed a party within the meaning of section 38, provided
that such notices as the court in each case thinks sufficient has been
given to the surety.

91. Save as otherwise provided by this Code or by any written law for
the time being in force, where any proceeding may be taken or application
made by or against any person, then the proceeding may be taken or the
application may be made by or against any person claiming under him.
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92. In al suits to which any person under disability is a party, any
consent or agreement asto any proceeding shall, if given or made with
the express leave of the court by the next friend or guardian for the suit,
have the same force and effect asif such person were under no disability
and had given such consent or made such agreement.

93. Where any period is fixed or granted by the court for the doing
of any act prescribed or allowed by this Code, the court may, inits
discretion, from time to time, enlarge such period, even though the period
originally fixed or granted may have expired.

94. Save as otherwise provided, where the business of any court is
transferred to any other court, the court to which the businessis so
transferred shall have the same powers and shall perform the same duties
as those respectively conferred and imposed by or under this Code upon
the court from which the business was so transferred.

95. Nothing in this Code shall be deemed to limit or otherwise affect
the inherent power of the court to make such orders as may be neces-
sary for the ends of justice or to prevent abuse of the process of the
court.

96. Clerical or arithmetical mistakesin judgments, decrees or orders,
or errors arising therein from any accidental slip or omission, may at
any time be corrected by the court either of its own motion or on the
application of any of the parties.

97. The court may at any time, and on such terms as to costsor
otherwise asit may think fit, amend any defect or error in any proceeding
in a suit; and all necessary amendments shall be made for the purpose
of determining the real question or issue raised by or depending on such
proceeding.

Repeal and Transitional

98. (1) The Indian Code of Civil Procedure, 1908, as heretofore
in force in Tanganyika shall cease to extend or apply to Tanganyika.

(2) The Indian Acts (Application) Ordinance is hereby amended by
deleting the reference to the Indian Code of Civil Procedure in the
Schedule thereto.

99. All proceedings ingtituted under the Indian Code of Civil
Procedure, 1908, as heretofore in force in Tanganyika, shall be continued
under the provisions of this Code.

100. In every enactment or notification passed or issued before the

o the
{9disn code commencement of this Code in which reference is made to or to any

of Civil
Procedure,
1908

Cap. 1

part, section, order or rule of the Indian Code of Civil Procedure, 1908,
such reference shall, so far as may be practicable, be taken to be made
to this Code or to its corresponding part, section, order or rule and the
provisions of section 10 of the Interpretation and General Clauses
Ordinance shall have effect in relation to the disapplication of the
Indian Code of Civil Procedure asif that Code were an Act of Parliament
which is repealed and replaced by this Act.
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101.-(1) Subject to any prescribed forms the Chief Justice may  Forms
approve for use forms for applications, proceedings, processes, notices,

orders, decrees, precepts, memoranda, bonds, commissions, letters of
request or other documents required to be prepared, executed, filed,

issued or otherwise used in connection with proceedings under this

Code.

(2) Where any form is prescribed or approved for use by the Chief
Justice it shall be followed in all such casesto which it applies with
such variations as the circumstances of the case require.

(3) All forms heretofore in use in connection with proceedings under
the Indian Code of Civil Procedure, 1908, asin force in Tanganyika,
shall, where applicable and subject to such variations as may be
necessary, be deemed to be forms approved by the Chief Justice for use
in connection with proceedings under this Code until replaced by forms
prescribed or approved by the Chief Justice under subsection (1).

THE FIRST SCHEDULE

ORDER 1
PARTIESTO SUITS
(a) Joinder of Parties
1. All persons may join in one suit as plaintiffsin whom any right to ~ Who may

relief in respect of or arising out of the same act or transaction or bej?if‘etc.‘ff
series of acts or transactions is alleged to exist, whether jointly, severally =~ @Panis
or in the alternative, where, if such persons brought separate suits any

common question of law or fact would arise.

2. Where it ears to the court that any joinder of plaintiffs m Power of

embarrass or delay the trial of the suit, the court may put the plaintiffs  courtto

to their election or order separate trials or make such other order as ~ order

may be expedient. o ae

3. All persons may be joined as defendants against whom any right
o relief n respectagf or Jarising out of the same act or transaction or \éve?giw;y
series of acts or transactionsis alleged to exist, whether jointly, severally  as
or in the alternative, where if separate suits were brought against such defendants
persons any common question of law or fact would arise.

4. Judgment may be given- Court may
(a) for such one or more of the plaintiffs as may be found to be V¢
entitled to relief, for such relief as he or they may be entitled to; {)‘:da?gn;i?;for
(b) against such one or more of the defendants as may befoundtobe  oneor
liable, according to their respective liabilities. m_orf of
join
parties

5.1t shall not be necessary that every defendant shall be interested Defendant
asto al therelief claimed in any, suit against him. Beintgl(')etsted
mall
the relief
clamed
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Joinder of 6. The plaintiff may, at hisoption, join as parties to the same suit all
Partiesliable or any of the persons severally, or jointly and severally, liable on any
‘égm‘f one contract, including parties to bills of exchange and promissory notes.
When 7. Where the plaintiff is in doubt as to the person from whom heis
planttf, entitled to obtain redress, he may join two or more defendants in order

fromwhom that the question as to which of the defendantsisliable, and to what

trgdggﬁ's extent, may be determined as between all parties.

sought

One person 8.-(1) Where there are numerous persons having the same interest in
may sue one suit, one or more of such persons may, with the Permission of the
oraefend  court, sue or be sued, or may defend, in such suit, on behalf of or for the
of all benefit of all persons so interested. But the court shall in such case

Omeinterest give, at the plaintiff's expense, notice of the institution of the suit to all

such persons either by persona service or, where from the number of
persons or any other cause such serviceis not reasonably practicable,
by public advertisement, asthe court in each case may direct.

(2) Any person on whose behalf or for whose benefit a suit is
instituted or defended under sub-rule (1) may apply to the court to be
made a party to such suit.

Misjoinder 9. No suit shall be defeated by reason of the misjoinder or non-joinder

ggﬂ_joinda of parties, and the court may in every suit deal with the matter in
controversy so far as regards the right and interests of the parties
actually beforeit.

Suitin 10.-(1) Where a suit has been instituted in the name of the wrong
name person as plaintiff or whereit is doubtful whether it has been instituted
pangffo  1n the name of the right plaintiff, the court may at any stage of the suit

if satisfied that the suit has been so instituted through a bona fide
mistake, and that it isnecessary for the determination of the real matter
in dispute so to do, order any other person to be substituted or added as
plaintiff upon such terms as the court thinks just.

Court may (2) The court may at any stage of the proceedings, either upon or

Srike 4 without the application of either party, and on such terms as may appear

parties to the court to be just, order that the name of any party improperly
joined, whether as plaintiff or defendant, be struck out, and that the
name of any person who ought to have been joined, whether a,
plaintiff or defendant, or whose presence before the court may be
necessary in order to enable the court effectually and completely to
adjudicate upon and settle all the questions involved in the suit, be added.

(3) No person shall be added as a plaintiff suing without a next friend

or as the next friend of a plaintiff under any disability without his
consent.

Where (4) Where a defendant is added, the plaint shall, unlessthe court

is added otherwise directs, be amended in such manner as may be necessary; and

I?(')a'bfg amended copies of the summons and of the plaint shall be served on the

amended new defendant and, if the court thinksfit, on the original defendant.
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(5) Subject to the provisions of section 22 of the Indian Limitation
Act, 1908, as applied to Tanganyika, or any enactment modifying or
replacing the same, the proceedings as against any person added as
defendant shall be deemed to have begun only on the service of the
summons.

11. The court may give the conduct of the suit to such person asit
deems proper.

12.-(1) Where there are more plaintiffs than one, any one or more
of them may be authorized by any other of them to appear, plead or act
for such other in any proceeding; and in like manner, where there are
more defendants than one, any one or more of them may be authorized
by any other of them to appear, plead or act for such other in any
proceeding.

(2) The authority shall bein writing signed by the party giving it and
shall be filed in court.

13. All objections on the ground of non-joinder or misoinder of
parties shall betaken at the earliest possible opportunity and in all cases

where issues are settled, at or before such settlement, unless the ground
of objection has subsequently arisen, and any such objection not so
taken shall be deemed to have been waived.

(b) Third Party Procedure

14.-(I) Where in any suit a defendant claims against any person
not a party to the suit (hereinafter referred to as "thethird party")-
(a) any contribution or indemnity; or

(b) any relief or remedy relating to or connected with the subject
matter of the suit and substantially the same as arelief or remedy
claimed by the plaintiff,

the defendant may apply to the court for leave to present to the court
athird party notice.

(2) An application under sub-rule (1) shall, unless the court otherwise
directs, be made ex-parte and be supported by an affidavit stating-

(a) the nature of the claim made by the plaintiff m the suit;
(b) the stage which proceedings in the suit have reached;

(c) the nature of the claim made by the applicant against the third
party and its relation to the plaintiff's claim against the applicant;
and

(d) the name and address of the third party.

(3) Where, upon an application made under sub-rule (1), the court
is satisfied that the defendant's claim against the third party isin respect
of a matter referred to in paragraph (a) or (b) of that sub-rule and that,
having regard to all the circumstances of the casg, it is reasonable and
proper to grant leave to the defendant to present athird party notice,
the court shall, upon such terms and conditions asit may think just,
make an order granting the defendant leave to present athird party
notice.
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(4) An order granting leave to present a third party notice shall
contain directions as to the period within which such notice may be
presented and as to such other matters as the court may think just.

15. Every third party notice shall state-

(a) the nature of the plaintiff's case against the defendant;

(b) the nature of the defendant's claim against the third party;
(c) the reliefs claimed by the defendant against the third party;

(d) the period within which the third party may present his defence;
and

(e) the consequences of the failure by the third party to present his
defence within such a period.

16.-(1) The court shall cause to be served a copy of athird party
notice presented to it on the third party in accordance with rules
relating to service of summons.

(2) A copy of the third party notice shall also be served on each of
the other parties to the suit in accordance with the provisions of rule 2
of Order VI asif such notice were a pleading other than a plaint.

17. Where a third party notice has been served on the third party,
the third party shall, if he wishesto dispute the plaintiff's claim in the
suit against the defendant presenting the third party notice, or his own
liability to the defendant, within twenty-one days of the service of the
third party notice upon him or such longer period as the court may
have directed or as the court may, on the application of the third party,
direct, present to the court awritten statement of his defence.

18.-(1) Where a third party has presented a written statement of
defence the court shall on the application of the defendant presenting
the third party notice or on the application of the third party or, where
the third party has disputed the plaintiff's claim against the defendant,
on the application of the plaintiff, or on itsown motion fix a date for
the giving of directions and may on such date, if satisfied that there
is a proper question to be tried as to theliability of thethird party in
respect of the claim made against him by the defendant, order the
question of such liability to be tried in such manner, at or after the
trial of the suit, as the court may direct, or, if the court is not so
satisfied, pass such decree or make such order as the nature of the case

may require.

(2) The court shall cause a notice of the date of giving directionsto
be served on the defendant presenting the third party notice and on the
third party and on such other parties to the suit as the court may direct,
in accordance with the rules relating to service of summons.

19.-(1) Where a third party makes default in presenting his written
statement of defence within the time alowed under rule 17 or having
presented a written statement of defence, makes default in appearing on
the date fixed for the giving of directions-
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(a) if the defendant presenting the third party. notice suffers judgment
by default, such defendant may at any time after satisfaction of
that judgment or, with leave of the court, before satisfaction
thereof, apply ex-parte for judgment against the third party in
respect of any contribution, indemnity or relief claimed inthe
notice and the court may, on such application and on ex-parte
proof by the defendant of his claim against the third party, enter
such judgment against the third party as the nature of the suit may
require;

(b) if the defendant presenting the third party notice suffers judgment
after trial of the suit against him, the court may at or after the
trial of the suit enter such judgment for the defendant against
the third party as the nature of the suit and the claim made int he
third party notice may require:

Provided that execution of any decree passed consequent upon
judgment being entered in accordance with this paragraph shall
not be issued without leave of the court, until after satisfaction by
such defendant of the decree passed against him; or

(c) if judgment by consent is entered against the defendant in favour
of the plaintiff the court may, on application of the defendant
and on ex-parte proof by him of his claim against the third
party, enter such judgment in favour of the defendant against
the third party as the nature of the suit may require:

Provided that execution of any decree passed against the third
party consequent upon judgment being entered against himin
accordance with this paragraph shall not be issued without leave
of the court, until after satisfaction by such defendant of the
decree passed against him.

(2) The court may at any time set aside or vary a judgment entered
against a third party pursuant to the provisions of sub-rule (1) on such
terms asit may think just.

20. The court may decide all questions of costs between a third costs
party and other parties to the suit, and may make such orders as to
costs as it may think just.

21. Subject to the provisions of rules 14, 15, 16, 17, 18 and 19, the  provisions
provisions of this Code and the provisions of the Indian Limitation of the
as applied to Tanganyika shall apply mutatis mutandisin relationtoa  Codeand

third party notice and to proceedings begun thereby as if- '[?W_ t‘;ft _
Imitation
(a) the third party notice were a summons to defend; to apply to
(b) the defendant presenting the notice were a plaintiff and the third third party
party were a defendant; proceedings

(e) the date fixed for the giving of directions were a date fixed for
the hearing of a suit; and

(d) judgment entered against the third party in accordance with the
provisions of rule 19 were an ex-parte judgment entered against
adefendant in asuit.



58 No. 49 Civil Procedure Code, 1966 1966

A tthi rd 22. A third party served with athird party notice shall have the same
Presentd  right to present a third party notice against some other party nota
thitr_d paty  party to the suit asif he were a defendant in that suit.

notice

Co-defendant ~ 23. Where in any suit a defendant claims against another defendant

f,zr?;h”d in the same suit (hereinafter referred to as "the co-defendant”)-

(a) any contribution or indemnity;

(b) any relief or remedy relating to or connected with any subject-
matter of the suit and substantially the same as arelief or remedy
claimed by the plaintiff against the defendant,

such defendant may present a third party notice against the co-defendant
in the same manner and subject to the same conditions as if the
co-defendant were a third party and the same procedure shall be adopted
for the determination of the claims made against the co-defendant asif
the co-defendant were athird party.
ORDER 11
FRAME OF SUIT
Frame of 1. Every suit shall as far as practicable be framed so as to afford
suit ground for final decision upon the subjectsin dispute and to prevent
further litigation concerning them.
Suitto 2.-(1) Every suit shall include the whole of the claim which the
incude  plaintiff is entitled to make in respect of the cause of action; but a
claim plaintiff may relinquish any portion of his claim in order to bring
the suit within the jurisdiction of any court.
Relinquish- (2) Where a plaintiff omits to sue in respect of, or intentionally
maft”to?f relinquishes, any portion of his claim, he shall not afterwards sue
ﬁai,'n in respect of the portion so omitted or relinquished.

omission to (3) A person entitled to more than one relief in respect of the
sue for same cause of action may sue for al or any of such reliefs; but if
severd reliefs he omits, except with the leave of the court, to sue for all such

reliefs, he shall not afterwards sue for any relief so omitted.

Explanation: For the purposes of this rule an obligation and a
collateral security for its performance and successive clams arising
under the same obligation shall be deemed respectively to consti-
tute but one cause of action.

Joinder of 3.-(1) Save as otherwise provided, a plaintiff may unite in the same
causes of suit several causes of action against the same defendant, or the same
action defendants jointly; and any plaintiffs having causes of action in

which they are jointly interested against the same defendant or the
same defendants jointly may unite such causes of action in the same
suit.

(2) Where causes of action are united, the jurisdiction of the court
as regards the suit shall depend on the amount or vaue of the
aggregate subject-matters at the date of instituting the suit.
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4. No cause of action shall, unless with the leave of the court, be
joined with a suit for the recovery of immovable property, except-

(a) claims for mesne profits or arrears of rent in respect of the
property claimed or any part thereof;

(b) claims for damages for breach of any contract under which
the property or any part thereof is held; and

(c) claims in which the relief sought is based on the same cause
of action:

Provided that nothing in this rule shall be deemed to prevent any
party in a suit for foreclosure or redemption from asking to be put
into possession of the mortgaged property.

5.No clam by or against an executor, administrator or heir, as
such shall be joined with claims by or against him personally, unless
the last-mentioned claims are alleged to arise with reference to the
estate in respect of which the plaintiff or defendant sues or is
sued as executor, administrator or heir, or such as he was entitled to,
or liable for, jointly with the deceased person whom he represents.

6. Where it appears to the court that any causes of action joined
in one suit cannot be conveniently tried or disposed of together, the

court may order separate trials or make such other order as may
be expedient.

7. All objections on the ground of misoinder of causes of action
shall be taken at the earliest possible opportunity and in all cases where

issues are settled, a or before such settlement, unless the ground of
objection has subsequently arisen, and any such objection not so
taken shall be deemed to have been waived.

ORDER I11
RECOGNIZED AGENTS AND ADVOCATES

1. Any appearance, application or act in or to any court, required
or authorized by law to be made or done by a Barty in such court,
may, except where otherwise expressly provided by any law for the

time being in force, be made or done by the party in person or by
his recognized agent or by an advocate duly appointed to act on his
behalf:

Provided that any such appearance shall, if the court so directs,
be made by the party in person.

2. The recognized agents of parties by whom such appearances,
applications and acts may be made or done are-

(a) persons holding powers-of-attorney, authorizing them to make

and do such appearances, applications and acts on behalf of such
parties;
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(b) persons carrying on trade or business for and in the names of
parties not resident within the local limits of the jurisdiction
of the court within which limits the appearance, application
or act is made or done, in matters connected with such trade
or business only, where no other agent is expressly authorized to
make and do such appearances, applications and acts.

3.-(1) Processes served on the recognized agent of a party shall
be as effectual as if the same had been served on the party in person,
unless the court otherwise directs.

(2) The provisions for the service of process on a party to a suit shall
apply to the service of processon hisrecognized agent.

4. The court may require any advocate claiming to act on behalf
of any party who has not appeared in person or by his recognized
agent to produce, within such time as may be reasonable, awritten
authority signed by such party or, his recognized agent authorizing
the advocate to act on behaf of such party.

5. Any process served on the advocate of any party or left at the
office or ordinary residence of such advocate, and whether the same
is for the personal appearance of the party or not, shall be presumed
to be duly communicated and made known to the party whom the
advocate represents, and, unless the court otherwise directs, shall be
as effectual for all purposes as if the same had been given to or
served on the party in person.

6.-(1) Besides the recognized agents described in rule 2 any person
residing within the jurisdiction of the court may be appointed an
agent to accept service of process.

(2) Such appointment may be special or general and shall be made
by an instrument in writing signed by the principal, and such instru-
ment or, if the appointment is general, acertified copy thereof, shall
befiled in court.

ORDER IV

INSTITUTION OF SUITS

1.-(1) Every suit shall be instituted by presenting a plaint to the
court or such officer asit appointsin this behalf.

(2) Every plaint shall comply with the rules contained in Orders
V1 and VIl so far asthey are applicable.

2. The court shall cause the particulars of every suit to be entered
in a book to be kept for the purpose and called the register of civil
suits. Such entries shall be numbered in every year according to
the order in which the plaints are presented.
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ORDER V

ISSUE AND SERVICE OF SUMMONS
ISSUE OF SUMMONS

1. Where a suit has been duly instituted a summons may be issued to Summons
the defendant-

(a) to appear and answer the claim on aday to be specified therein
(hereinafter referred to as a summons to appear); or

(b) if the suit isinstituted in a court other than the High Court and the
court so determines, to file, in accordance with sub-rule (2) of
rule 1 of Order VIII, awritten statement of defence to the claim
(hereinafter referred to as a summonsto file a defence):

Provided that no summons shall be issued under this rule when the
defendant has appeared at the presentation of the plaint, has proved
his identity to the satisfaction of the court and has admitted the plain-
tiff's claim.

2. Every summons shall be signed by the Judge or Magistrate or such ~ Summonsto
officer as may be appointed by the Chief Justice in that behalf and shall ~ besigned

be sealed with the seal of the court. and sedled
3. Every summons shall be accompanied by a copy of the plaint. Copy of
plaint

4. A summons to appear issued t;?/ acourt other than the High Court  Further
shall direct that the defendant shall produce on the day fixed for his directions

n
gppearance- summons to

(a) all documents in his possession or power upon which he intends appear
to rely in supporting his case; and

(b) all witnesses upon whose evidence he intends to rely in support of
his case.

5. Save where the court requires the personal appearance of the  Appearance

defendant, a defendant in respect of whom a summons to appear is ggfendam
issued may appear:

(@) in person; or

(b) by an advocate duly instructed and able to answer all material
guestions relating to the suit; or

(c) by an advocate accompanied by some person able to answer all
such questions.

6. The day for the appearance of the defendant shall be fixed with Fixing day
reference to the current business of the court, the place of residence of for
the defendant and the time necessary for the service of the summons; ~ 2P&¥ace
and the day shall be so fixed as to allow the defendant sufficient time to
enable him to appear and answer on such day.
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7. (1) Where the court sees reason to require the personal appearance
of the defendant, the summons shall order him to appear in personin
court on the day therein specified.

(2) Where the court sees reason to require the personal appearance
of the plaintiff on the same day, it shall make an order for such
appearance.

(3) The power of court to require the personal appearance of a party
shall not be effected by the issue of asummonsto file adefence, but
where in any such case the court sees fit to require such personal
appearance, it may issue a separate summons to that effect.

8. No party shall be ordered to appear in person unless he resides-

(a) within the local limits of the court's ordinary jurisdiction, or

(b) without such limits but at a place less than fifty or, where thereis
railway or steamer communication or other established public
conveyance for five-sixths of the distance between the place where
he resides and the place where the court is situate, less than two
hundred miles distance from the court-house.

Service of SUMMons

9.-(1) Where the defendant resides within the jurisdiction of the
court in which the suit isinstituted or has an agent resident within that

of summons  jurisdiction who is empowered to accept the service of the summons, the

for service
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summons shall, unless the court otherwise directs, be delivered or sent

to the proper officer to be served by him or one of his subordinates.

(2) The proper officer may be an officer of acourt other than that
in which the suit is instituted, and, where he is such an officer, the
summons may be sent to him by post or in such other manner asthe
court may direct.

10. Service of the summons shall be made by delivering or tendering
a copy thereof signed by the Judge, or magistrate, or such officer asthe
Chief Justice may appoint in this behalf, and sealed with the seal of the
court.

11. Save as otherwise prescribed, where there are more defendants
than one, service of the summons shall be made on each defendant.

12. Wherever it is practicable, service shall be made on the defendant
in person, unless he has an agent empowered to accept service, in which
case service on such agent shall be sufficient.

13.- (1) In a suit relating to any business or work against a person
who does not reside within the local limits of the jurisdiction of the court
from which the summons is issued, service on any manager or agent,
who, at the time of service personally carries on such business or work
for such person within such limits, shall be deemed good service.
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(2) For the purpose of this rule the master of a ship shall be deemed
to be the agent of the owner or charterer.

14. Where in a suit to obtain relief respecting, or compensation for
wrong to, immovable property, service cannot be made on the defendant
in person, and the defendant has no agent empowered to accept the
service, it may be made on any agent of the defendant in charge of the

property.

15. Where in any suit the defendant cannot be found and has no
agent empowered to accept service of the summons on his behalf
service may be made on any adult male member of the family of the
defendant who is residing with him.

Explanation: A servant is not amember of the family within the
meaning of thisrule.

16. Where the serving officer delivers or tenders a copy of the
summons to the defendant personally, or to an agent or other person on
his behalf, he shall require the signature of the person to whom the
copy is so delivered or tendered to an acknowledgment of service
endorsed on the original summons:

Provided that where the defendant, his agent or such other person
refuses to sign the acknowledgment the serving officer shall leave a
copy thereof with him and return the original to the court together
with an affidavit stating that the person upon whom he served the
summons refused to sign the acknowledgment, that he left a copy
of the summons with such person and the name and address of the
person (if any) by whom the person on whom the summons was served
was identified.

17. Where the serving officer, after using all due and reason-
able diligence, cannot find the defendant, and there is no agent
empowered to accept service of the summons on his behalf, nor
any other person on whom service can be made, the serving officer
shall affix a copy of the summons on the outer door or some
other conspicuous part of the housein which the defendant ordinarily
resides or carries on business or personally works for gain, and shall
then return the origina to the court from which it wasissued, with
a report endorsed thereon or annexed thereto stating that he has so
affixed the copy, the circumstances under which he did so, and the
name and address of the person (if any) by whom the house was
identified and in whose presence the copy was affixed.

18. The serving officer shal, in al cases in which the summons ha
been served under rule 16, endorse or annex, or cause to be endorsed
or annexed, on or to the origina summons, a return stating the time
when and the manner in which the summons was served, and the name
and address of the person (if any) identifying the person served and
witnessing the delivery or tender of the summons.
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19. Where a summons is returned under rule 17, the court shall,
if the return under that rule has not been verified by the affidavit of
the serving officer, and may, if it has been so verified, examine the
serving officer on oath, or cause him to be so examined by another
court, touching his proceedings, and may make such further inquiry
in the matter as it thinksfit; and shall either declare that the summons
has been duly served or order such service as it thinks fit.

20.-(1) Where the court is satisfied that there is reason to believe
that the defendant is keeping out of the way for the purpose of avoiding
service, or that for any other reason, the summons cannot be served in
the ordinary way, the court shall order the summonsto be served by
affixing a copy thereof in some conspicuous place in the court-house,
and also upon some conspicuous part of the house (if any) in which
the defendant is known to have last resided or carried on business or
personally worked for gain, or in such other manner as the court
thinks fit.

(2) Service substituted by order of the court shall be as effectual
as if it had been made on the defendant personally.

(3) Where service is substituted by order of the court, the court
shall fix such time for the appearance of the defendant as the case may
require.

21.-(1) Where the court is satisfied that to require asummonsto be
served on a defendant in the ordinary manner or by substituted service
may cause undue delay and that the summons may more conveniently
be served by post, the court may order that the summons be served
by post.

(2) Where a summons has been sent to adefendant by post and the
court is satisfied that under the provisions of rule 30 the service may
be deemed to have been duly effected, the summons shall be deemed
to have been served on the defendant as effectively asif it had been
served on him personally.

(3) Where service is by post the court shall fix such time for the
appearance of the defendant as the case may require.

22.-(1) The original and a copy of a summons may be sent by the
court by which it isissued either by one of its officers or by post to any
court (not being the High Court) having jurisdiction m the place where
the defendant resides.

(2) Where the defendant resides within the jurisdiction of the High
Court of Zanzibar the origina and a copy of the summons may be sent
by the court by which it isissued either by one of its officers or by post
to the High Court of Zanzibar or to any court subordinate thereto
within whose jurisdiction the defendant resides for service on the
defendant.
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23. The court to which the original and a copy of a summons are sent
under rule 22, shal, upon receipt thereof, proceed asif the summons
had been issued by such court and shall then return the summons to
the court of issue, together with the record (if any) of its proceedings
with regard thereto.

24. Where the defendant is confined in a prison, the original and
acopy of the summons shall be delivered or sent to the officer in charge
of the prison for service on the defendant.

25. Where the defendant is an officer of the Government or of the
East African Common Services Organization or of alocal authority

the court may, if it appearsto it that the summons may be most con-

veniently so served, send the original and acop¥ of the summons for
service on the defendant to the head of the office in which he is
employed.

26. When the defendant is a member of the armed forces of the

Republic, the court shall send the original and a copy of the summons
for service on the defendant to his commanding officer.

27.- (1) Where the original and a copy of a summons are delivered
or sent to any person for service under rule 24, rule 25 or rule 26
such person shall be bound to servethe summonsif possible, and to
return it under his signature, with awritten acknowledgment of the
defendant or, if thereisno such acknowledgment, with a certificate of

service, and such signature or certificate shall be deemed to be evidence
of service.

(2) Where from any cause serviceisimpossible, the summons shall

be returned to the court with a full statement of such cause and of

the steps taken to procure service, and such statement shall be deemed
to be evidence of non-service.

28. Where the defendant is believed to reside in Kenya, Uganda,
Malawi or Zambia and has no known agent in Tanzania empowered to
accept service, the summons may be served-

(a) where the plaintiff has furnished the postal address of the

defendant, by post;

(b) in any other case, through the courts of the country in which

the defendant is believed to reside;

(c) by leave of the court, by the plaintiff or his agent.

29. Where the defendant is believed to reside outside Tanzania,
elsewhere than in Kenya, Uganda, Malawi or Zambia and has no known
agent in Tanzaniaempowered to accept service, the court may, on the
application of the plaintiff, order that service of the summons be
effected-

(&) by post;

(b) by the plaintiff or his agent; or

(c) through the courts of the country in which the defendant is

believed to reside.
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30. Service by post may be deemed to have been duly effected if-

(a) the summons is returned by the defendant endorsed with an
acknowledgment of receipt;

(b) a letter or other document is received from the defendant
acknowledging or indicating that he received the summons; or

(c) evidence is produced that a postal packet was received by the
defendant, supported by a certificate of an officer of the court
that the postal packet contained the summons.

31. Service by the plaintiff or his agent may be deemed to have been

duly effected if an affidavit is filed by the person who effected the
service-

(a) that he personally served the summons on the defendant; and
(b) that the defendant was personally known to him or wasidentified
to him by a person named in the affidavit; and

(c) exhibiting the summons or a copy thereof endorsed by the
defendant with an acknowledgment of service or giving the

reasons why no such acknowledgment could be obtained.

32. Service through the courts of the country in which the defendant
isbelieved to reside may be deemed to have been duly effected if the
summons is returned by any such court with an endorsement that it has
been served.

Procedurefor  33.-(I) Where the court of a Resident Magistrate or a district court

Procuring
service
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courts
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countries

has ordered the service of a summons to be effected through the courts

of any country, other than Kenya, Uganda, Malawi or Zambia, in which
the defendant isbelieved to reside, it shall remit to the Registrar of the
High Court at Dar es Sdlaam, and where the High Court has so
ordered, the Registrar shall issue, a summons, together with two copies
thereof and two copies of a trandlation thereof in the language of the
country in which the summonsisto be served, if that language is other
than English, and the Registrar shall thereupon send those documents,
together with a certificate as to the sum of money deposited or secured
to cover the expenses of service, to the Principal Secretary to the Ministry
for the time being responsible for legal affairs-

(a) where leave has been given for service to be effected in a country
with which a Convention has been made by the United Republic
concerning the service of civil processes, for transmission to the
representative of the United Republic in that country or asthe
Convention may otherwise provide; or

(b) for transmission to the Government of the country in which leave
has been given for service to be effected, with a L etter of Request
that service be effected through the courts of that country.

(2) Where the defendant is believed to reside in Kenya, Uganda,
Malawi or Zambia the court which issued the summons may send the
origina and a copy thereof for service direct to any court having civil
jurisdiction in the place where the defendant is believed to reside.

(3) A summons shall not be sent for service through the courts of any
other country unless there has been deposited with the court or secured
a sum sufficient in the opinion of the court to cover the, expenses of
service.
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ORDER VI
PLEADING GENERALLY

1. "Pleading” shall mean plaint or written statement of defence Pleading
(including a written statement of defence filed by athird party) and such
other subsequent pleadings as may be presented in accordance with rule

13 of Order VIII.

2.-() Where any pleading is presented to the court the party Serviceof
presenting the pleading shall- pleadings on
he suit
(a) in the case of plaint, present to the court such additional number
of copies of the plaint asthere may be defendants to enable the

court to serve acopy of the plaint on each of the defendants; and
(b) in the case of any other pleading:

(i) prior to the presentation of the pleading, serve or cause to be
served on each of the other partiesto the suit a copy of such
pleading; or

(ii) at the time of such presentation present to the court such
additional number of copies of the pleading as there m
be other parties to the suit who have not been served wit
them in accordance with provisions of sub-paragraph (1), and
the court shall cause to be served on each of such parties a
copy of such pleading.

(2) A party to a suit shall be deemed to have been served with a
copy of a pleading under the provisions of sub-paragraph (b) of sub-rule
(1) where such copy is served on the person who has entered appearance
on behalf of such party or on his advocate.

3. Every pleading shall contain, and contain only, a statement in a Pleadingto
concise form of the material facts on which the party pleading relies sate material
for his claim or defence, as the case may be, but not the evidence by factsand
which they are to be proved, and shall, when necessary, be divided into  not evidence
paragraphs, numbered consecutively. Dates, sums and numbers may be
expressed in figures.

4.1n al cases in which the party pleading relies on any Paticulars
misrepresentation, fraud, breach of trust, willful default, or undue tobe
influence and in all other -cases in which particulars may be necessary to g'e‘gs";’rhae
substantiate any allegation, such particulars (with dates and items if y
necessary) shall be stated in the pleading.

5 A further and better statement of the nature of the claim or defence,  Further and
or further and better particulars of any matter stated in any pleading may  better

in al cases be ordered, upon such terms, as to costs and otherwise, as StatfmT”tS
may be just. particulars
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6. Any condition precedent, the performance or occurrence of which
is intended to be contested, shall be distinctly specified in his pleading
by the plaintiff or defendant, as the case may be; subject thereto, an
averment of the performance or occurrence of all conditions precedent

necessary for the case of the plaintiff or defendant shall beimplied in
his pleading.

7. No pleading shall, except by way of amendment, raise any new
ground of claim or contain any allegation of fact inconsistent with the
previous pleadings of the party pleading the same.

8. Where a contract is alleged in any pleading, a bare denia of the
same by the opposite party shall be construed only as a denial in fact of
the express contract aleged or of the matters of fact from which the

same may be implied, and not as a denial of the legality or sufficiency
in law of such contract.

9. Wherever the contents of any document are material, it shall be
sufficient in any pleading to state the effect thereof as briefly as possible,
without setting out the whole or any part thereof, unlessthe precise
words of the document or any part thereof are material.

10. Wherever it is material to allege malice, fraudulent intention,
knowledge or other condition of the mind of any person, it shall be

sufficient to allege the same as a fact without setting out the
circumstances from which the same is to be inferred.

11. Wherever it is materia to allege notice to any person of any fact,
matter or thing, it shall be sufficient to allege such notice as afact, unless
the form or the precise terms of such notice, or the circumstances from
which such notice isto be inferred, are material.

12. Wherever any contract or any relation between any personsisto
be implied from a series of letters or conversations or otherwise from a
number of circumstances, it shall be sufficient to allege such contract or
relation as afact, and to refer generally to such letters, conversations or

circumstances without setting them out in detail, And if in such case the
person so pleading desires to rely in the alternative upon more contracts

or relations than one asto be implied from such circumstances, he may
state the samein the aternative.

13. Neither party need in any pleading allege any matter of fact
which the law presumes in his favour or as to which the burden of
proof lies upon the other side, unless the same has first been specifically
denied (e.g. consideration for a bill of exchange where the plaintiff
sues only on the hill, and not for the consideration as a substantive
ground of claim).

14. Every pleading shall be signed by the party and hisadvocate
(if any): provided that where a party pleading is, by reason of absence
or for other good cause, unable to sign the pleading, it may be signed

by any person duly authorized by him to sign thesame or to sueor
defend on his behalf.



No. 49 Civil Procedure Code, 1966 1966 69

15.-(1) Save as otherwise provided by any law for the time being Verification
in force, every pleading snall be verified at the foot by the party or by of pleadings
oneof the parties pleading or by some other person proved to the
satisfaction of the court to be acquainted with the facts of the case.

(2) The person verifying shall specify by reference to the numbered
paragraphs of the pleading, what he verifies of his own knowledge and
what he verifies upon information received and believed to be true.

(3) The verification shall be signed by the person making it and
shall state the date on which and the place at which it was signed.

16. The court may, at any stage of the proceedings, order to be Striking out  Striking out
struck out or amended any matter in any pleading which may be  pleadings
unnecessary or scandalous or which may. tend to prejudice, embarrass

or delay thefair trial of the suit.

17. The court may at any stage of the proceedings allow either party =~ Amendment
to alter or amend his pleadings in such manner and on suchtermsas of
may be just, and all such amendments shall be made asmay be Pleading
necessary for the purpose of determining the real questions in
controversy between the parties.

18. If a party who has obtained an order for leave to amend does  Falureto
not amend accordingly within the time limited for that purpose by the =~ amend after

order, or if no time is thereby limited then within fourteen days from %
the date of the order, he shall not be permitted to amend after the
expiration of such limited time as aforesaid or of such fourteen days,
as the case may be, unless the timeis extended by the court.
ORDER VII
PLAINT
1. The plaint shall contain the following particulars: - Paticulars
(a) the name of the court in which the suit is brought; contained
(b) the name, description and place of residence of the plaintiff; plaint

(c) the name, description and place of residence of the defendant, so
far as they can be ascertained,;

(d) where the plaintiff or the defendant is a minor or a person of
unsound mind, a statement to that effect;

(e) the facts constituting the cause of action and when it arose;
(f) the facts showing that the court has jurisdiction;
(g) the relief which the plaintiff claims;

(h) where the plaintiff has allowed a set-off or relinquished a portion
of his claim, the amount so allowed or relinquished; and

(i) a statement of the value of the subject-matter of the suit for the
purposes of jurisdiction and of court-fees, so far as the case
admits.
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2. Where the plaintiff seeks the recovery of money, the plaint shall
state the precise amount claimed:

Provided that where the plaintiff sues for mesne profits, or for an
amount which will be found due to him on taking unsettled accounts

between him and the defendant, the plaint shall state approximately the
amount sued for.

3. Where the subject-matter of the suit is immovable property, the
plaint shall contain a description of the property sufficient to identify it,
and, in case such property can be identified by a title number under

the Land Registration Ordinance, the plaint shall specify such title
number.

4. Where the plaintiff sues in a representative character the plaint
shall show not only that he has an actual existing interest in the
subject-matter, but that he has taken the steps (if any) necessary to
enable him to institute a suit concerning it.

5. The plaint shall show that the defendant is or claims to be
interested in the subject-matter, and that heisliable to be called upon
to answer the plaintiff's demand.

6. Where the suit is instituted after the expiration of the period
prescribed by the law of limitation, the plaint shall show the ground
upon which exemption from such law is claimed.

7. Every plaint shall state specifically the relief which the plaintiff
claims either simply or in the alternative, and it shall not be necessary
to ask for general or other relief which may always be given asthe
court may think just to the same extent as if it had been asked for.

And the same rule shall apply to any relief claimed by the defendant
in hiswritten statement.

8. Where the plaintiff seeksrelief in respect of several distinct claims
or causes of action founded upon separate and distinct grounds, they
shall be stated as far as may be separately and distinctly.

9.-(1) The plaintiff shall endorse on the plaint, or annex thereto,
a list of the documents (if any) which he has produced along with it.

(2) The chief ministerial officer of the court shall sign such list if, on
examination, he finds it to be correct.

10.-(1) The plaint shall at any stage of the suit be returned to be
presented to the court in which the suit should have been instituted.

(2) On returning a plaint the Judge or magistrate, shall endorse
thereon the date of its presentation and return, the name of the party
presenting it, and a brief statement of the reasons for returning it.

11. The plaint shall be rejected in the following cases:. -
(a) where it does not disclose a cause of action;
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(b) where the relief claimed is undervalued, and the plaintiff, on
being required by the court to correct the valuation within a
time to be fixed by the court, failsto do so;

(c) where the suit appears from the statement in the plaint to be
barred by any law.

12. Where a plaint is rejected the Judge or magistrate, shall record
an order to that effect with thereasons for such order.

13. The regjection of the plaint on any of the grounds herein before
mentioned shall not of its own force preclude the plaintiff from presenting
a fresh plaint in respect of the same cause of action.

Documentsrelied on in Plaint

14.-(1) Where a plaintiff sues upon a document in his possession
or power, he shall produceitin court when the plaintis presented, and
shall at the sametime deliver the document or a copy thereof to be filed
with the plaint.

(2) Where he relies on any other documents (whether in his possession
or power or not) as evidencein support of hisclaim, he shall enter such
documents in a list to be added or annexed to the plaint.

15. Where any such document is not in the possession or power of
the plaintiff, he shall, if possible state in whose possession or power it is.

16. Where the suit is founded upon anegotiable instrument, and itis
proved that the instrument is lost, and anindemnity is given by the
plaintiff-, to the satisfaction of the court, against the claims of any other
person upon such instrument, the court may pass such decreeasit
would have passed if the plaintiff had produced the instrument in court
when the plaint was presented, and had at the sametime delivered a
copy of the instrument to be filed with the plaint.

17.-(1) Save in so far as is otherwise provided by the Evidence
(Bankers Books) Ordinance where the document on which the plaintiff
sues is an entry in a shop book or other account in his possession or
power, the plaintiff shall produce the book or account at the time of
tiling the plaint, together with a copy of the entry on which he relies.

(2) The court, or such officer as it appoints in this behaf, shal
forthwith mark the document for the purpose of identification; and,
after examining and comparing the copy with theoriginal, shall, if itis
found correct, certify it to be so, and return the book to the plaintiff and
cause the copy to befiled.
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18.-(1) A document which ought to be produced in court by the
plaintiff when the plaint is presented, or to be entered in the list to be
added or annexed to the plaint, and which isnot produced or entered
accordingly, shall not, without the leave of the court, bereceivedin
evidence on his behalf at the hearing of the suit.

(2) Nothing in this rule applies to documents produced for cross-
examination of the defendant's witnesses, or in answer to any case set
up by the defendant or handed to a witness merely to refresh his memory.

ORDER V11
WRITTEN STATEMENT, SET-OFF AND COUNTERCLAIM

1. -(1) Where a summons to appear has been issued, the defendant
may, and if so required by the court, shall, at or before the first hearing
or within such time as the court may permit, present to the court a
written statement of his defence.

(2) Where a summons to file a defence has been issued and the
defendant wishes to defend the suit, he shall, within twenty-one days of
the date of service of the summons upon him or such longer period as
the court may direct in the summons, present to the court a written
statement of his defence:

Provided that the court may extend the period for the presentation
of the written statement of defence on application by the defendant or

on receipt of a notice in writing of the plaintiff's consent to such
extension.

2. The defendant must raise by his pleading all matters which show
the suit not to be maintainable, or that the transaction is either void
or voidable in point of law, and all such grounds of defence as, if not
raised, would be likely to take the opposite party by surprise, or would
raise issues of fact not arising out of the plaint, as, for instance, fraud,
limitation, release, payment, performance, or facts showing illegality.

3.1t shal not be sufficient for a defendant in his written statement
to deny generally the grounds alleged by the plaintiff, but the defendant
must deal specifically with each alegation of fact of which he does not
admit the truth, except damages.

4. Where a defendant denies an alegation of fact in the plaint, he
must not do so evasively, but answer the point of substance. Thus, if
it is aleged that he received a certain sum of money, it shall not be
sufficient to deny that hereceived that particular amount, but he must
deny that he received that sum or any part thereof or else set out how
much he received. And if an alegation is made with diverse
circumstances, it shal not be sufficient to deny it along with those
circumstances.

5. Every dlegation of fact in the plaint, if not denied specifically or
by necessary implication, or stated to be not admitted in the pleading
of the defendant, shall be taken to be admitted except as against a
person under disability:
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Provided that the court may in its discretion require any fact so
admitted to be proved otherwise than by such admission.

6. (1) Where in a suit for the recovery of money the defendant
claims to set-off against the plaintiff's demand any ascertained sum of
money legally recoverable by him from the plaintiff, not exceeding the
pecuniary limits of the jurisdiction of the court, and both partiesfill
the same character as they fill in the plaintiff's suit, the defendant may,
at the first hearing of the suit, but not afterwards unless permitted by
the court, present awritten statement containing the particulars of the
debt sought to be set-off.

(2) The written statement shall have the same effect as aplaintina
cross-suit so as to enable the court to pronounce a final judgment
respect both of the original claim and of the set-off: but this shall not
affect the lien, upon the amount decreed, of any advocate in respect
of the costs payable to him under the decree.

(3) The rules relating to a written statement by a defendant shall
apply to a written statement in answer to a claim of set-off.

7. Where the defendant relies upon several distinct grounds of defence

or set-off founded upon separate and distinct facts, they shall be stated as
far as may be, separately and distinctly.

8. Any ground of defence which has arisen after the institution of the
suit or the presentation of awritten statement claiming a set-off may be

raised by the defendant or plaintiff, asthe case may be, in hiswritten
Statement.

9.- (1) Where in any suit the defendant alleges that he has any claim
or is entitled to any relief or remedy against the plaintiff in respect of a
cause of action accruing to the defendant before the presentation of a
written statement of his defence, the defendant may in his written
statement of defence state particulars of the claim made or relief or
remedy sought by him.

(2) Where a counterclaim is set-up in awritten statement of defence,
the counterclaim shall be treated as a cross-suit and the written
statement shall have the same effect asaplaint in across suit, and the
provisions of Order VII shall apply mutatis mutandisto such written
statement asif it were aplaint.

10.- (1) Where a defendant, by a written statement, sets up any
counterclaim which raises questions between himself and the plaintiff
along with another person (whether or not a party to the suit), he may
join that person as a party against whom the counterclaim is made.

(2) Where a defendant joins a person as party against whom a counter-
claim is made he shall add to the title of the written statement of defence
a further title similar to the title in a plaint setting forth the name
of such person and a copy of such written statement of defence together
with a notice requiring such person, should he wish to defend the
defendant's counterclaim, to file his written reply in answer to the claim
within the period specified in rule 11 shall be served on him asif such
notice were summons and such counterclaim were a plaint,
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11.-(1) Where a defendant sets up a counterclaim the plaintiff and the
person (if any) who is joined as a party against whom the counterclaim
is made, shall each, if hewishesto dispute the counterclaim, present to
the court a written reply containing statement of his defence in answer
to the counterclaim within twenty-one days from the date of the service
upon him of the counterclaim or such longer period as the court may,
on the application of such person, direct.

(2) Therulesrelating to awritten statement of defence by a defendant
shall apply to a reply by the plaintiff or a person joined asa party
against whom a counterclaim is made.

12. Where a defendant has set up a counterclaim the court may, if it
is of the opinion that the subject matter of the counterclaim ought for
any reason to be disposed of by a separate suit, order the counterclaim to
be struck out or order it to betried separately or make such other order
as may be expedient.

13. No pleading subsequent to the written statement of a defendant
other than by way of defence to a set-off or counterclaim shall be
presented except by the leave of the court and upon such terms as the
court thinks fit, but the court may at any time require awritten statement
or additional written statement from any of the parties and fix atime for
presenting the same:

Provided that where a defendant has presented a written statement of
defence in accordance with a summons to file a defence the plaintiff may,
without obtaining leave of the court, present a reply to the written
statement of defence within seven days after the written statement
of defence, or, where there are two or more defendants, the last of the
written statements of defence, shall have been served upon him in
accordance with the provisions of rule 2 of Order V1.

14.- (1) Where any party has been required to present a written
statement under sub-rule (1) of rulel or areply under rule 11 of this
Order and fails to present the same within the time fixed by the court,
the court may pronounce judgment against him or make such order in
relation to the suit or counterclaim, as the case may be, asit thinksfit.

(2) In any case in which adefendant who is required under sub-rule
(2) of rule 1 to present his written statement of defence failsto do so
within the period specified in the summons or, where such period has
been extended in accordance with the proviso to that sub-rule, within
the period of such extension, the court may-

(a) where the claim is for aliquidated sum not exceeding one thousand
shillings, upon application in writing by the plaintiff and upon
proof by affidavit or oral evidence of service of the summons,
enter judgment in favour of the plaintiff without requiring him to

prove his claim;

(b) in any other case, upon application m writing by the plaintiff, fix a
day for ex-parte proof and may pronounce judgment in favour
of the plaintiff upon such proof of hisclaim.
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15. As soon as the written statement of defence, or the last written  \Wwhen all

statement of defence, if there are more defendants that one, and the pleadings
reply (if any) thereto, or thelast reply if there are more plaintiffsthan  presented

one, or other pleadings have been presented, the case shall be deemed
to be ready for hearing and a day shall be fixed by the court accordingly
on the application of either party; but if no application is made within
fourteen days of the date on which the case is deemed to be ready for
hearing, the court of its own motion shall fix the hearing date.

ORDER IX
APPEARANCE OF PARTIES AND CONSEQUENCE OF NON-APPEARANCE

1. When a summons to appear has been issued ontheday fixedinthe Partiesto
summons for the defendant to appear or where a summons to file appearon
defence has been issued and aday for the hearing is fixed in accordance day fixedin
with the provisions of rule 15 of Order VIII, on the day sofixed for SUmmons
hearing, the parties shall be in attendance at the court-house m person & "

or by their respective recognized agents Or advocates, and the suit shall
then be heard unless the hearing is adjourned to a future day fixed by the
court.

2. Where on such day as aforesaid it is found that the summons has
not been served upon the defendant in consequence of the failure of the
plaintiff to pay the court-fee or postal charges (if any) chargeable for
such service, the court may make an order that the suit be dismissed:

Provided that no such order shall be made although the summons has
not been served upon the defendant, if on the day fixed for him to
appear and answer he attends in person or by agent when heis allowed
to appear by agent.

3. Where neither party appears when the suit is called on for hearing
the court may make an order that the suit be dismissed.

4. Where a suit is dismissed under rule 2 or rule 3, the plaintiff may
(subject to the law of limitation) bring a fresh suit, or he may apply for
an order to set the dismissal aside, and if he satisfies the court that
there was sufficient cause for his not paying the court-fee and postal
charges (if any) required within the time fixed before the issue of the
summons, or for his non-appearance, as the case may be, the court
shall make an order setting aside the dismissal and shall appoint a day
for proceeding with the suit.

5.-(1) Where, after a summons has been issued to the defendant,
or to one of several defendants, and returned unserved, the plaintiff

fails for a period of three months from the date of the return madeto
the court by the officer ordinarily certifying to the court returns made
by the serving officers, to apply for the issue of a fresh summonsthe
court shall make an order that the suit be dismissed as against such
defendant, unless the plaintiff has within the said period satisfied the
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() he has failed after using his best endeavours to discover the
residence of the defendant who has not been served; or

(b) such defendant is avoiding service of process; or
(c) there is any other sufficient cause for extending the time,

in which case the court may extend the time for making such application
for such period as it thinksfit.

(2) In such case the plaintiff may (subject to the law of limitation)
bring afresh suit.

6.- (1) Where the plaintiff appears and the defendant does not appear
when the suit is called for hearing then-
(a)-(i) if the suit is before the High Court and it is proved that the
summons was duly served, the court May proceed ex-parte;
(i) if the suit is before any court other than the High Court-

(A) where the summons issued was a summons to file defence
and it is proved that the summons was duly served, the
court may proceed ex-parte;

(B) the summons issued was a summons to appear and it is
proved that the summons was duly served, the court
may enter judgment for the plaintiff.

(b) if it is not proved that the summonswas duly served, the court
shall direct a second summons to be issued and served on the
defendant;

(c) if it is proved that the summons was served on the defendant, but
not in sufficient time to enable him to appear and answer on the
day fixed in the summons, the court shall postpone the hearing
of the suit to a future day to be fixed by the court, and shall
direct notice of such day to be given to the defendant.

(2) Where it is owing to the plaintiff's default that the summons was
not duly served or was not served in sufficient time, the court shall
order the plaintiff to pay the costs occasioned by the postponement.

7. Where the court has adjourned the hearing of the suit ex-parte,
and the defendant, at or before such hearing, appears and assigns good
cause for his previous non-appearance, he may, upon such terms as the
court may direct asto costsor otherwise, be heard in answer to the suit
as if he had appeared on the day fixed for his appearance.

8. Where the defendant appears and the plaintiff does not appear

when the suit is caled on for hearing, the court shall make an order

only appears that the suit be dismissed unless the defendant admits the claim, or part

thereof, in which case the court shall pass a decree against the defendant
upon such admission, and where part only of the clam has been
admitted, shall dismissthe suit so far asit relates to the remainder.
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9.-(1) Where a suit is wholly or partly dismissed under rule 8, the
plaintiff shall be precluded from bringing a fresh suit in respect of the
same cause of action. But he may apply for an order to set the
dismissal aside, and if he satisfies the court that there was sufficient cause
for his non-appearance when the suit was called on for hearing, the
court shall make an order setting aside the dismissal upon such terms as
to costs or otherwise as it thinks fit, and shall appoint a day for
proceeding with the suit.

(2) No order shall be made under this rule unless notice of the
application has been served on the opposite party.

10. Where there are more plaintiffs than one, and one or more of
them appear, and the others do not appear, the court may, at the
instance of the plaintiff or plaintiffs appearing, permit the suit to proceed
in the same way asif all the plaintiffs had appeared, or make such order
asit thinksfit.

11. Where there are more defendants than one, and one or more of
them appear, and the others do not appear, the suit shall proceed and the of
court shall, at the time of pronouncing judgment, make such order asit
thinks fit with respect to the defendants who do not appear.

12. Where a plaintiff or defendant, who has been ordered to appear in
person, does not appear in person, or show sufficient cause to the
satisfaction of the court for failing so to appear, he shall be subject to all
the provisions of the foregoing rules applicable to plaintiffs and
defendants, respectively, who do not appear.

Setting aside Decrees Ex-parte

13.-(1) In any case in which a decree is passed ex-parte against a
defendant, he may apply to the court by which the decree was passed for
an order to set it aside; and if he satisfies the court that the summons was
not duly served, or that he was prevented by any sufficient cause from
appearing when the suit was called on for hearing, the court shall make
an order setting aside the decree as against him upon such terms as to
Costs. payment into court or otherwise as it thinks fit, and shall appoint a
day for proceeding with the suit:

Provided that where the decree is of such anature that it cannot be
set aside as against such defendant only it may be set aside as against all
or any of the other defendants also.

(2) Where judgment has been entered by a court pursuant to
paragraph (a) (ii) (B); of sub-rule (1) of rule 6 of this Order or sub-rule
(2) of rule 14 of Order VIII it shall be lawful for the court, upon
application being made by an aggrieved party within six weeks from the
date of the judgment, to set aside or vary such judgment upon such
terms as may be considered by the court to be just:
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Provided that where a decree has been issued prior to such application
being made, the provisions of the Indian Limitation Act, 1908 as applied
to Tanganyika shall apply.

14. No decree or judgment shall be set aside on any such application
as aforesaid unless notice thereof has been served on the opposite party
or the person who has entered appearance on behalf of such party.

ORDER X
EXAMINATION OF PARTIESBY THE COURT

1. At the first hearing of the suit the court shall ascertain from each
party or his advocate whether he admits or denies such allegations of
facts as are made in the plaint or written statement (if any) of the
opposite party, and as are not expressly or by necessary implication
admitted or denied by the party against whom they are made. The
court shall record such admissions and denials.

2. At the first hearing of the suit, or at any subsequent hearing, any
party appearing in person or present in court, or any person ableto
answer any material questions relating to the suit by whom such party
or his advocate is accompanied, may be examined orally by the court;
and the court may, if it thinksfit, put in the course of such examination
questions suggested by either party.

3. The substance of the examination shall be reduced to writing by
the Judge, or magistrate, and shall form part of the record.

4.-(1) Where the advocate of any party who appears by an advocate
or any such person accompanying an advocate asisreferred to in rule 2,
refuses or is unable to answer any material question relating to the suit

of advocate which the court is of opinion that the party whom he represents ought

to answer

Discovery
by inter-
rogatories

to answer, and is likely to beable to answer if interrogated in person,
the court may postpone the hearing of the suit to a future day and
direct that such party shall appear in person on such day.

(2) If such party fails without lawful excuse to appear in person on the
day so appointed, the court may pronounce judgment against him, or
make such order in relation to the suit as it thinksfit.

ORDER XI
DISCOVERY AND INSPECTION

1. In any suit the plaintiff or defendant by leave of the court may
deliver interrogatories in writing for the examination of the opposite
parties or any one or more of such parties, and such interrogatories when
delivered shall have a note at the foot thereof stating which of such
interrogatories each of such personsis required to answer:

Provided that no party shall deliver more than one set of interroga-
tories to the same party without an order for that purpose:
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Provided also that interrogatories which do not relate to any matters
in question in the suit shall be deemed irrelevant, notwithstanding that
they might be admissible on the oral cross-examination of awitness.

2.0n an application for leaveto deliver interrogation, the particular
interrogatories proposed to be delivered shall be submitted to the
court. In deciding upon such application, the court shall take into
account any offer, which may be made by the party sought to be
interrogated to deliver particulars, or to make admissions, or to produce
documents relating to the matters in question, or any of them, and
leave shall begiven asto such only of the interrogatories submitted as
the court shall consider necessary either for disposing fairly of the suit
or for saving costs.

3. In adjusting the costs of the suit inquiry shall at the instance of
any party be made into the propriety of exhibiting such interrogatories,
and if it is theopinion of the taxing officer or of the court, either with
or without an application for inquiry, that such interrogatories have
been exhibited unreasonably, vexatiously, or at improper length, the
cost occasioned by the said interrogatories and the answer thereto shall

be paid in any event by the party in fault.

4. Where any party to a suit is a corporation or abody of persons,
whether incorporated or not, empowered by law to sue or be sued,
whether in its own name or in the name of any officer or other person,
any opposite party may apply for an order allowing him to deliver
interrogatories to any member or officer of such corporation or body,
and an order may be made accordingly.

5. Any objection to answering any interrogatory on the ground that
it is scandalous or irrelevant or not exhibited bona fide for the purpose
of the suit, or that the matters inquired into are not sufficiently material
at that stage, or on any other ground, may be taken in the affidavit in

answer.

6. Any interrogatories may be set aside on the ground that they have
been exhibited unreasonably or vexatiously, or struck out on the ground
that they are prolix, oppressive, unnecessary or scandalous; and any
application for this purpose may be made within seven days after
service of the interrogatories.

7. Interrogatories shall be answered by affidavit to be filed within
ten days, or within such other time as the court may allow.

8. No exceptions shall be taken to any affidavit in answer, but the
sufficiency or otherwise of any such affidavit objected to as insufficient

shall be determined by the court.

9. Where any person interrogated omits to answer, or answers
insufficiently, the party interrogating may apply to the court for an order
requiring him to answer, or to answer further, asthe case may be. And
an order may be made requiring him to answer or answer further, either
by affidavit or by viva voce examination, as the court may direct-.
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10. Any party may, without filing any affidavit, apply to the court for
an order directing any other party to any suit to make discovery on oath
of the documents which are or have been in his possession or power,
relating to any matter in question therein. On the hearing of such
application the court may either refuse or adjourn the same, if satisfied
that such discovery is not necessary, or not necessary at that stage of
the suit, or make such order, either generally or limited to certain classes
of documents, as may, in its discretion, be thought fit:

Provided that discovery shall not be ordered when and so far as
the court shall be of opinion that it is not necessary either for disposing
fairly of the suit or for saving costs.

11. The affidavit to be made by a party against whom such order asis
mentioned in the last preceding rule has been made, shall specify which
(if any) of the documents therein mentioned he objects to produce.

12. 1t shall be lawful for the court, at any time during the pendency of
any suit, to order the production by any party thereto upon oath, of such
of the documents in his possession or power, relating to any matter in
question in such suit, as the court shall think right; and the court may
deal with such documents, when produced, in such manner as shall
appear just.

13. Every party to a suit shall be entitled at any time to give notice
to any other party in whose pleadings or affidavits reference is made to
any document, to produce such document for the inspection of the party
giving such notice, or of his advocate, and to permit him or them to take
copies thereof; and any party not complying with such notice shall not
afterwards be at liberty to put any such document in evidence on his
behalf in such suit unless he shall satisfy the court that such document
relates only to his own title, he being a defendant to the suit, or that he
had some other cause or excuse which the court shall deem sufficient for
not complying with such notice, in which case the court may alow the
same to be put in evidence on such terms as to costs and otherwise as the
court shall think fit.

14. The party to whom such notice is given shall, within ten days from
the receipt of such notice, deliver to the party giving the same a notice
stating a time within three days from the delivery thereof at which the
documents, or such of them as he does not object to produce, may be
inspected at the office of his advocate, or in the case of bankers' books
or other books of account or books in constant use for the purposes of
any trade or business, at their usual place of custody, and stating which
(if any) of the documents he objects to produce, and on what ground.

15.- (1) Where the party served with notice under rule 15 omitsto
give such notice of atime for inspection or objects to give inspection, or
offers inspection elsewhere than at the office of his advocate, the court
may, on the application of the party desiring it, make an order for
inspection in such place and in such manner asit may think fit:
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Provided that the order shall not be made when and so far as the court
shall be of opinion that it isnot necessary either for disposing fairly of
the suitor for saving costs.

(2) Any application to inspect documents, except such as are
referred to in the pleadings, particulars or affidavits of the party against
whom the application is made or disclosed in his affidavits of documents,
shall be founded upon an affidavit showing of what documents
inspection is sought, that the party applying is entitled to inspect them,
and that they are in the possession or power of the other party. The
court shall not make such order for inspection of such documents when
and so far asthe court shall be of opinion that it is not necessary either
for disposing fairly of the suit or for saving costs.

16.-(1) Where inspection of any business booksis applied for, the  Verified
court may, if it thinksfit, instead of ordering inspection of the original €°P'&s
books, order a copy of any entries therein to be furnished and verified
by the affidavit of some person who has examined the copy with the
original entries, and such affidavit shall state whether or not there are
in the original book any and what erasures, interlineations or aterations:

Provided that, notwithstanding that such copy has been supplied, the
court may order inspection of the book from which the copy was made.

(2) Where on an application for an order for inspection privilegeis
claimed for any document, it shall belawful for the court to inspect the
document for the purpose of deciding asto the validity of the claim of
privilege.

(3) The court may, on the application of any party to a suit at any
time, and whether an affidavit of documents shall or shall not have
already been ordered or made, make an order requiring any other
party to state by affidavit whether any one or more specific documents,
to be specified in the application, isor are, or has or have at any time
been, in his possession or power; and, if notthen in his possession,
when he parted with the same and what has become thereof.

Such application shall be made on an affidavit stating that in the
belief of the deponent the party against whom the application is made
has, or hasat sometime had, in his possession or power the document
or documents specified in the application and that they relate to the
matters in question in the suit, or to some of them.

17. Where the party from whom discovery of any kind or inspection

is sought objects to the same, or any part thereof, the court may,
satisfied that the right to the discovery or inspection sought depends on
the determination of any issue or question in dispute in the suit, or that
for any other reason it is desirable that 'any issue or question in, dispute
in the suit should be determined before deciding upon the right to the
discovery or inspection, order that such issue or question be determined
first, and reserve the question as to, the discovery or inspection.

6
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18. Where any party fails to comply with any order to answer
interrogatories, or for discovery or inspection of documents, he shall,
if aplaintiff, be liable to have his suit dismissed for want of prosecution,
and if a defendant, to, have hisdefence, if any, struck out, and to be
placed in the same position as if he had not defended, and the party

interrogating or seeking discovery or inspection m ly to the court
for angordegr to that effect, and a¥1 orderSpmay be m%gp agc%rdi ngly.

19. Any party may, at thetrial of asuit, usein evidence any one or
more of the answers or any part of an answer of the opposite party to
interrogatories without putting in the others or the whole of such
answer:

Provided that in such case the court may look at the whole of
the answers, and if it shall be of opinion that any others of them
are so connected with those put in that the last-mentioned answers ought
not to be used without them, it may direct them to be put in.

20. This Order shall apply to minor plaintiffs and defendants, and
to the next friends and guardians for the suit of persons under disability.

ORDER XI11
ADMISSIONS

1. Any party to a suit may give notice, by his pleading or otherwise
in writing, that he admits the truth of the whole or any part of the case
of any other party.

2. Either party may call upon the other party to admit any document,
saving all just exceptions; and in case of refusal or neglect to admit,
after such notice, the costs of proving any such document shall be
paid by the party so neglecting or refusing, whatever the result of the
suit may be, unlessthe court otherwise directs and no costs of proving
any document shall be allowed unless such notice is given, except where
the omission to give the noticeis, in the opinion of the court, asaving
of expense.

3. Any party may, by notice in writing, at any time not later than
nine days before the day fixed for the hearing, cal on any other party
to admit, for the purposes of the suit only, any specific fact or facts
mentioned in such notice. And in case of refusal or neglect to admit
the same within six days after service of such notice, or within such
further time as may be alowed by the court, the costs of proving such
fact or facts shall be paid by the party so neglecting or refusing,
whatever the result of the suit may be, unless the court otherwise directs:

Provided that any admission made in pursuance of such noticeisto
be deemed to be made only for the purposes of the particular suit,
and not as an admission to be used against the party on any other
occasion or in favour of any person other than the party giving the
notice:
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Provided, aso that the court at any time alow any party to
amend or withdraw any admission so made on such terms as may be
just

4. Any party may at any stage of a suit, where admission of fact
have been made either on the pleading, or otherwise, apply to the
court for such judgment or order as upon such admission he may be
entitle to, without waiting for determination of any other question
between the parties; and the court may upon such application make
such order, or give such judgment, as the court may think

5. An affidavit, of the advocate, or hisclerk, of the due, signature of
any admissions made in pursuance of any notice to admit documents

or facts, shall be sufficient evidence of such admissions, evidence
thereof isrequired.

6. An affidavit of the advocate, or his clerk, of the service of any

notice to produce, and of the time when it was served, with a copy

of the notice to produce, shall in all cases be sufficient evidence of the document the
service of the notice, and of the time when it was served.

7.1f a notice to admit or produce specified, documents which are

not necessary, the costs occasioned thereby shall be borne by the party
giving such natice.

ORDER XIlI
PRODUCTION, IMPOUNDING AND RETURN OF DOCUMENTS

I.-(1) The parties or their advocates shall produce, at first hear-
ing of the suit, all the documentary evidence every description in
their possession or power, on which they intend to rely and which has

not already been filed in court, and all documents which the court has
not already be procedure

(2) The court shall receive the, document so, produced: provided
that they , are accompanied by an accurate list thereof preparedin
such form as the High Court directs.

2. No documentary evidence in the possession or power of any

party which should have been but has not been produced in accordance

with the requirements of rule 1 shall be received at any subsequent
stage of the proceedings unless good cause is shown to the satisfaction
of the court for the non-production

any such evidence shall record the reasons for so doing.

3. Tile court, may at any stage of the suit reject any document which
recording the grounds

it considers irrelevant otherwise inadmissible,
of such regjection.

4.—‘1) Subject to the provisions of the next followin
shall, "be endorsed on every documents which has

evidence in the suit the following particulars, namely:-
(a) the number and title of the suit;

(b) the number of the person producing the documents;
(c) the date on which it was produced; and

thereof; and the court receiving

sub-rule, there
een admitted in
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(d) astatement of its having been so admitted;
and the endorsement shall be signed or initialed by the Judge or
magistrate.

(2) Where a document so admitted is an entry in abook, account
or record, and a copy thereof has been substituted for the origina
under the next following rule, the particulars aforesaid shall, be endorsed
on the copy and the endorsement thereon shall be signed or initialed
by the Judge or magistrate.

Endorse- 5.-(1) Save in so far as is otherwise provided by the Evidence
?O%Tg%? (Banker'sBooks) Ordinance, where a document admitted in evidence
admitted in the suit is an entry in aletter-book or a shop-book or other account
entriesin in current use, the party on whose behalf the book or account is
Dooks, ts produced may furnish a copy of the entry.

and records

(2) Where such a document is an entry in apublic record produced
from a public office or by a public officer, or, an entry in abook or
account belonging to a person other than, a party on whose behalf the
book or account is produced, the court may require a copy of the
entry to be furnished-

(&) where the record, book or account is produced on behalf of a
party, then by that party, or

(b) where the record, book or account is produced in obedienceto
an order of the court acting of its own motion, then by either
or any party-

(3) Where a copy of an entry is furnished under the foregoing provi-
sions of thisrule, the court shall, after causing the copy to be examined,
compared and certified in manner mentioned inrule 17 of Order VII,
mark the entry and cause the book, account or record in which it
occurs to be returned to the persons producing it.

Endorse- 6. Where a document relied on as evidence by either party is con-

; . i S C .
g‘oﬂ% g“ts sidered by the court to be inadmissible in evidence, there shall be endorsed

rejected as th%eon the particulars mentioned in clauses (a), @gaggé'gc')ejoécrttélg%n q

inadmissible sub-rule (1), together with a statement of itshav

in evidence the endorsement shall be signed or initialed by the Judge or magis-
trate.

Recording  7.-(1) Every document which has been admitted in evidence, or a

and copy thereof where a copy has been substituted for the original under

gggcrp egf rule 5, shall form part of the record of the suit.

GOCUMENES (2) Documents not admitted in evidence shall not form part of the
record and shall be returned to the persons respectively producing them.

Sourt any 8. Notwithstanding anything contained in rule 5 or rule 7 of this Order

documentto or in rule 17 of Order VII, the court may, if it sees sufficient cause,

Bg&rr?d o direct any document or book produced before it in any suit to be

impounded and kept in the custody of an officer of the court, for such
period and subject to such conditions as the court thinks fit.
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9.-(1) Any person, whether a party to the suit or not, desirous of

receiving back any document produced by him in the suit and placed on
the record shall, unless the document 1s impounded under rule 8, be
entitled to receive back the same-

(a) where the suit is onein which an appeal is not allowed, when the
suit has been disposed of, and

(b) where the suit is one in which an appeal isalowed, when the
court is satisfied that the time for preferring an appeal has
elapsed and that no appeal has been preferred or, if an appeal
has been preferred, when the appeal has been disposed of:

Provided that a document may be returned at any time earlier than
that prescribed by this rule if the person applying therefor deliversto
the proper officer acertified copy to be substituted for the original and
undertakes to produce the original if required to do so:

Provided aso that no document shall be returned which, by force
of the decree, has become wholly void or useless.

(2) On the return of adocument admitted in evidence, areceipt shall
be given by the person receiving it.

10.-(1) The court may of its own motion, and may in its discretion
upon the application of any of the parties to a suit, send for, either from

its own records or from any other court, the record of any other suit or
proceeding, and inspect the same.

(2) BEvery application made under this rule shall (unlessthe court
otherwise directs) be supported by an affidavit showing how the record
is material to the suit in which the application is made, and that the
applicant cannot without unreasonable delay or expense obtain a duly
authenticated copy of the record or of such portion thereof as the
applicant requires, or that the production of the original is necessary
for the purposes of justice.

(3) Nothing contained in this rule shall be deemed to enable the court
to use in evidence any document which under the law of evidence
would be inadmissible in the suit.

11. The provisions herein contained as to documents shall, asfar as
may be, apply to al other material objects producible as evidence.

ORDER X1V

SETTLEMENT OF ISSUES AND DETERMINATION OF SUIT ON ISSUES OF LAW
OR ON ISSUES AGREED UPON

1.-(2) Issues arise when a material proposition of fact or law is
affirmed by the one party and denied by the other.

(2) Materia propositions arethose propositions of law or fact which
plaintiff must allege in order to show aright to sue or a defendant must
allegein order to consgtitute his defence.
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(3) Each material proposition affirmed by one party and denied by
the other shall form the subject of adistrict issue.

(4) Issues are of two kinds.

(A) issues fact; (b) issueof law.

(5) At the first hearing of the suit the court shall, after reading the
plaint and the written statement, if any, and after such examination of

the parties as may appear necessary, ascertain upon what material
propositions of fact or of law the parties are at variance, and shall
thereupon proceed to frame and record theissues on which theright
decision of the case appears to depend.

(6) Nothing in this rule requiresthe court to frame and record issues
where the defendant at the first hearing of the-suit makes no defence.

2. Where issues both of law and of fact arisein the same suit, and
the court is of opinion that the case, or any part thereof may, be
disposed of ontheissuesof law only, it shall try those issues first and
for that purpose may, if it thinks fit, postpone the settlement of the
issues of fact until after the issues of law have been determined.

The court may frame the issues from all or any of the following
materials: -

(a) allegations made on oath by the parties, or by any persons
present on their behalf, or made by the advocates of such parties;

(b) allegations made in, the pleadings or in answers to interrogatories
delivered the suit;

(c) the contents of documents produced by either party.

4. Where the court is of opinion that the issues cannot be correctly
framed without the examination of some person not before the court
or without the inspection of some document not produced in the suit,
it may adjourn, the framing of the issues to a future day, and may
(subject to any law for the time being in force) compel the attendance
of any person or the production of any document by the personin
whose possession or power it is by summons or other process.

5.-(1) The court may, at any time before passing, a decree amend
theissuesor frame additional issueson such terms asit thinksfit and

all such amendments of additional issues as may be necessary for
determining the matters controversy between the parties shall be so
made or framed.

(2) The court may also, at if any time before passing a decree, strike
out and issues that appear to it to bewrongly framed or introduced
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6. Where the parties to a suit are agreed as to the question of fact ~ Questionsof

or of law to be decided between them, they may state the same in the
form of anissue, and enter into an agreement in writing that, upon the

fact or
law

may by

finding of the Court in the affirmative or the negative of such issue- agreement

(a) a sum of money specified in the agreement or to be ascertained ,b: fsct,f,tned
by the court, or insuch manner asthe court may direct shall be 4 jsqe

paid by one of the parties to the other of them or that one of
them be declared entitled to some right or subject to some
liability specified in the agreement;

(b) some property specified inthe agreement, and in dispute in the
suit shall be delivered by one of the parties to the other of them,

or as that other may direct; or

(c) one or more of the parties shall do or abstain from doing some
particular act specified m the agreement and relating to the matter
in dispute.

7. Where the court is satisfied, after making such inquiry as it deems
proper-

(a) that the agreement was duly executed by the parties;

(b) that they have a substantial interest in the decision of such
question as aforesaid; and

(c) that the same is fit to betried and decided,

it shall proceed to record and try the issue and state its finding or
decision thereon in the same manner asif the issue had been framed by
court; and shall, upon the finding or decision on such issue, pronounce
judgment according to the terms of the agreement; and, upon the
judgment so pronounced, a decree shall follow.

ORDER XV
DISPOSAL OF THE SUIT AT THE FIRST HEARING

1. Where at the first hearing of a suit it appears that the parties are not
at issue on any question of law or of fact the court may at once
Pronounce judgment.

2. Where there are more defendants than one, and any one of the
defendants is not at issue with the plaintiff on any question of law or of

fact, the court may at once pronounce judgment for of against such
defendant and the suit shall proceed only against the other defendants.

3.-(1) Where the parties are at issue on some question of law or of parties
fact, and issues have been framed by the court as herein before provided, at issue
if the court is satisfied that no further argument or evidence than the
parties can at once adduce is required upon such of the issue as may be
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sufficient for the decision of the suit, and that no injustice Will result
from proceeding with the suit forthwith, the court may proceed to
determine such issues, and, if thefinding thereon is sufficient for "the

decision, may pronounce judgment accordingly.

(2) Where the finding is not sufficient for the decision, the court shall
postpone the further hearing of the suit, and shall fix a day for the

production of such further evidence, or for such further argument as
the case requires.

4. Where a summons to appear has been issued by a court other than
the High Court and either party fails without sufficient cause to
produce the evidence on which he relies, the court may at once pronounce
judgment, or may, if it thinks fit, after framing and recording issues,
adjourn the suit for the production of such evidence as may be necessary
for itsdecision upon such issues.

ORDER XVI
SUMMONING AND ATTENDANCE OF WITNESSES

1. At any time after the suit is instituted, the parties may obtain, on
application to the court, or to such officer asit appointsin this behalf,
summonses to persons whose attendance is required either to give
evidence or to produce documents.

2.-(1) The party applying for a summons shall, before the summons

is granted and within a period to be fixed, pay into court such a sum of
money as appears to the court to be sufficient to defray the traveling

applying for and other expenses of the person summoned in passing to and from the

summons

Experts

scale Of
expenses

Tender of
expenses to
witness

Procedure
where
insufficient
sum paid in

court in which heisrequired to attend, and for one day's attendance.

(2) In determining the amount payable under this rule the court may,
in the case of any person summoned to give evidence as an expert, allow
reasonable remuneration for the time occupied both in giving evidence

and in performing any work of an expert character necessary for the
case.

(3) Where the court is subordinate to the High Court regard shall be

had, in fixing the scale of such expenses, to any rules madein that
behalf.

3. The sum so paid into court shall be tendered to the person
summoned, at the time of serving the summons, if it can be served
personally.

4.-(1) Where it appearsto thecourt or to such officer asit appoints
in this behalf that the sum paid into court is not sufficient to cover such
expenses or reasonable remuneration, the court may direct such further
sum to be paid to the person summoned as appears to be necessary on
that account, and, in case of default in payment, may order such sum to
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be levied by attachment and sale of the movable property of the party
obtaining the summons, or the court may discharge the person
summoned without requiring him to give evidence; or may both order
such levy and discharge such person as aforesaid.

(2) Where it isnecessary to detain the person summoned for alonger Expenses of
period than one day, the court may, from time to time, order the party  witnesses
at whose instance he was summoned to pay into court such sum asis detaned
sufficient to defray the expenses of his detention for such further period, morethan
and, in default of such deposit being made, may order such sumtobe "%
levied by attachment and sale of the movable property of such party;
or the court may discharge the person summoned without requiring him
to give evidence; or may both order such levy and discharge such person
as aforesaid.

5. Every summons for the attendance of a person to give evidence Time, place
or to produce a document shall specify the time and place at which  ang purpose
he is required to attend, and also whether his attendance is required of attend-
for the purpose of giving evidence or to produce a document, or for anceto
both purposes; and any particular document which the person summoned be specified
is caled on to produce, shal be described in the summons with reason- !N sUMmons
able accuracy.

6. Any person may be summoned to produce a document without Summonsto
being summoned to give evidence; and any person summoned merely  produce
to produce a document shall be deemed to have complied with the document
summons if he causes such document to be produced instead of attend-

ing personally to produce the same.

7. Any person present in court may be required by the court to Powerto
give evidence or to produce any document then and there in his required
possession or power. persons

present
in court to
give
evidence
or produce
document

8. Every summons under this Order shall be served as nearly as symmons
may be in the same manner as a summons to a defendant and the how served

rules in Order V as to proof of serviceshall apply in the case of all
summonses served under thisrule.

9. Service shall in all cases be made in sufficient time beforethetime  Timefor
specified in the summons for the attendance of the person summoned, Sving
to allow him a reasonable time for preparation and for traveling to Summons
the place at which his attendance is required.

10.-(1) Where a person to whom a summons has been issued either Procedure
to attend to give evidence or to produce a document fails to attend or Wwhere
to produce the document in compliance with such summons, the  Witness
court shall, if the certificate of the serving officer has not been verified falsto
by affidavit, and may, if it has been so verified, examine the serving ;jmgnvsv'th
officer on oath, or cause him to be so examined by another court,
touching the service or non-service of the summons.
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(2) Where the court sees reason to believe that such evidence or
production is material, and that such person has, without lawful
excuse, failed to attend or to produce the document in compliance
with such summons or hasintentionally avoided service, it may issue
a proclamation requiring him to attend to give evidence or to produce
the document at a time and place to be named therein; and a copy
of such proclamation shall be affixed on the outer door or other
conspicuous part of the housein which he ordinarily resides.

(3) In lieu, of or at the time of issuing such proclamation, or at
any time afterwards, the court may inits, discretion, issuea warrant,
either with or without bail, for the arrest of such person, and may
make an order for the attachment of his property to such amount as it
thinks fit, not exceeding the amount of the costs of attachment and of

any fine which may be imposed under rule 12.

11. Where, at any time after the attachment of his property, such
person appears and satisfies the court-

(a) that he did not, without lawful excuse, fail to comply with the
summons or intentionally avoid service, and,

(b) where he has failed to attend at the time and place namedin
a proclamation issued under the last preceding rule, that he had
no notice of such proclamation in time to attend

the court shall direct that the property be released from attachment,
and shall make such order as to the cost of the attachment as it
thinks fit.

12. The court may, where such person does not appear, or appears
but fails so to satisfy the court, impose upon him, such fine not exceeding
one thousand shillings as it thinks fit, having regard to his condition
in life and all the circumstances of the case, and may order his
property, or any part thereof, to be attached and sold or, if already
attached under rule 10, to be sold for the purpose of satisfying all

costs of such attachment, together with the amount of the said fine if
any:

Provided that if the person whose attendanceisre(éuired paysinto
court the costs and fine aforesaid, the court shall order the property

to be released from attachment.

13. The provisions with regard to the attachment and sale of
property in the execution of a decree shall, so far asthey are applic-
able be deemed to apply to any attachment and sale under this Order
as if the person whose property is so attached were a judgment-
debtor.

14. Subject to the provisions of this Code as to attendance and
appearance and to any law for the time being in force, where the court
at any time thinks it necessary to examine any person other than a

{)arty to the suit and not caled as a witness by aparty to the Suit
he ‘court may, of its own motion, cause such person to be summoned
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as a witness to give evidence, or to produce any document in his
possession, on aday to be appointed, and may examine him as witness
or, require him to produce such document.

15. Subject as last aforesaid, whoever is summoned to appear and
give evidence in a suit shall attend at the time, and place namedin
the summons for that purpose and whoever is summoned to produce
a document shall either attend to produce it, or cause it, to be produced

at such time and place.

16.-(1) A person so summoned and attending shall, unless the
court otherwise directs, attend at each hearing until the suit has been
disposed of.

(2) On the application of either party and the payment through the
court of all necessary expenses (if any), the court may require any
person so summoned and attending to furnish security to attend at the
next or any other hearing or until the suit is disposed of and, in default
of his furnishing such security, may order him to be detained, asa
civil prisoner.

17. The provisions of rules 10 to 13 shall, so far asthey are applicable,
be deemed to apply to any person who having attended in compliance of
with a summons departs, without lawful excuse, in contravention of
rule 16.

18. Where any person arrested under a warrant is brought before the
court in custody and cannot, owing to the absence of the parties or
any of them, give the evidence or produce the document which he has
been summoned to give or produce, the court may require himto give
reasonable bail or other security for his appearance at such time and
place, as it thinks fit, and, on such bail or security being given, may
release him, and, in default of his giving such bail or security, may
order him to be detained as a civil prisoner.

19. No one shall be ordered to attend in person to give evidence
unless he resides-

(a) within the local limits of the courts ordinary original jurisdiction;
or

(b) without such limits but at aplace less than fifty or wherethereis
railway or steamer communication or other established public
conveyance for five-sixths of the distance between the place where
he resides and the place where the court is situate less than two

hundred miles distance from the court-house.

20. Where any party to a suit present in court refuses, without lawful
excuse, when required by the court, to give evidence or produce any
document then and there in his possession or power, the court may
pronounce judgment against him or make such order in relation to the
suit it thinks fit.
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Rulesasto 21. Where any party to a suit is required to give evidence or to
witnessesto  produce a document, 'the provisions asto witnesses shall apply to him

apply 1o o far asthey are applicable.

parties
summoned ORDER XVII
ADJOURNMENTS
court may 1.-(1) The court may, if sufficient cause is shown, at any stage of

granttime the suit agrant time to the parties or to any of them, and may from time

and adjourn to time adjourn the hearing of the suit.
hearing

Costs of (2) In every such case the court shall fix aday for the further hearing
adjournment of the suit, and may make such order as it thinks fit with respect to

the costs occasioned by the adjournment:

Provided that, when the hearing of evidence has once begun, the
hearing of the suit shall be continued from day to day until al the
witnessesin attendance have been examined, unless the court finds the
adjournment of the hearing beyond the following day to be necessary
for reasons to be recorded.

Procedure if 2. Where, on any day to which the hearing of the suit is adjourned,

partiesfail the parties or any of them fail to appear, the court may proceed to

to apear on dispose of the suit in one of the modes directed in that behalf by Order
IX

day 9 or make such other order asit thinks fit.

Court may 3. Where any party to asuit to whom time has been granted fails to
proceednot  produce his evidence, or to cause the attendance of his witnesses, or to
"".':L‘S‘a?d'”g perform any other act necessary to the further progress of the suit, for
filsto . Which time has been allowed, the court may, notwithstanding such
produce default, proceed to decide the suit forthwith.

evidence,

etc. 4. Where the hearing of a suit has been adjourned generally, the
Prr?cedure court may, if no application is made within twelve months of the last
application  adjournment, give notice to the parties to show cause why the suit should
ismadeon not be dismissed. If cause be not shown to the satisfaction of the court,
burned  the case shall be dismissed.

gﬁ?f’ rﬁg 5.In any case, not otherwise provided for in which no application is

be struck made or step taken for a period of threeyears by either party with a
outif no view to proceeding with the suit, the court may without notice order
step taken the suit to be struck out for want of prosecution, and after such an

fcgafs order has been made shall give notice of the order on the court notice
4 board. In such case the plaintiff may, subject to the law of limitation,
bring a fresh suit.
ORDER XVI1I
HEARING OF THE SUIT AND EXAMINATION OF WITNESSES
Right to 1. The plaintiff hasthe right to begin unless the defendant admits the
begin facts aleged by the plaintiff and contends that either in point of law or

on some additional facts aleged by the defendant the plaintiff isnot
entitted to any part of the relief which he seeks, in which casethe
defendant has the right to begin-
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2.-(1) On the day fixed for the hearing of the suit or on any others
day to which the hearing is adjourned, the party having theright to
begin shall state his case and produce his evidence in support of the
issues which he is bound to prove.

(2) The other party shall then state his case and produce his evidence
(if any) and may then address the court generally on the whole case.

(3) The party beginning may then reply generally on the whole case.

3. Where there are several issues the burden of proving some of which
lies on the other party, the party beginning may, at his option, either
produce his evidence on thoseissues or reserve it by way of answer to
the evidence produced by the other party; and, in the latter case, the
party beginning may produce evidence on those issues after the other
party has produced all his evidence, and the other party may then
reply specially on the evidence so produced by the party beginning; but
the party beginning will then be entitled to reply generally on the whole
case.

_ 4. The evidence of the witnesses in attendance shall be taken orally
in open court in the presence and under the personal direction and

superintendence of the Judge or magistrate.

5. The evidence of each withess shall be taken down inwriting, in
the language of the court, by or in the presence and under the personal
direction and superintendence of the Judge or magistrate, not ordinarily
in the form of question and answer, but in that of a narrative and the
Judge or magistrate shall sign the same.

6. The court may, of its own motion or on the application of any
party or his advocate, take down any particular question and answer,
or any objection to any question, if there appearsto be any special
reason for so doing.

7. Where any question put to a witness is objected to by a party or
his advocate, and the court allows the same to be put, the Judge or
magistrate shall take down the question, the answer, the objection and
the name of the person making it, together with the decision of the court
thereon.

8. The court may record such remarks as it thinks material respecting
the demeanour of any witness while under examination.

9.-(1) Notwithstanding anything in the foregoing rules of this Order,
the Judge or magistrate may direct a court stenographer to make a
shorthand record of the whole of, or any part of, or the substance of, the

evidence of any witness or other proceedings.

(2) A shorthand record made under the provisions of the foregoing
sub-rule shall, as soon as practicable thereafter, be transcribed and
typewritten by the same or any other court stenographer who shall
certify the resultant typewritten transcript to be correct and complete
and thereupon it shall form part of the record.
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(3%In this rule court stenographer means any person appointed
by, the Chief Justice to be a court stenographer.

10.- (1) Where aJudge, or magistrate, is prevented by death, transfer
or other cause from concluding the trial of a suit, his successor may deal
with any evidence, or memorandum, taken down or made under the
foregoing rules as such evidence or memorandum had been taken
down or made by him or under his direction under the said rules and
may proceed with the suit from the stage at which his predecessor left it.

(2) The provisions of sub-rule (1) shall, so far as they are applicable,
be deemed to apply to evidence taken in a suit transferred under
section 21.

11.- (1) Where a witness is about to leave the jurisdiction of the
court, or other sufficient cause is shown to the satisfaction of the court
why his evidence should be taken immediately, the court may upon the
application of any party or of the witness, at any time after the
ingtitution of the suit, take the evidence of such witness.

(2) Where such evidence is not taken forthwith and in the presence
of the parties, such notice as the court thinks sufficient, of the day
fixed for the examination, shall be given to the parties.

12. The court may at any stage of asuit recall any witness who has
been examined and may (subject to the law of evidence for the time being
inforce) put such questionsto him asthe court thinksfit.

13. The court may at any stage of a suit inspect any property or thing
concerning which any question may arise.

ORDER XIX
AFFIDAVITS

1. Any court may at any time for sufficient reason order that any
particular fact or facts may be proved by affidavit, or that the affidavit
of any witness may be read at the hearing, on such conditions as the court
thinks reasonable:

Provided that where aPpears to the court that either party bonafide
desires the production of awitness for cross-examination, and that such
withess can be produced, an order shall not be made authorizing the
evidence of such witness to be given by affidavit.

2.- (1) Upon an application evidence may be given by affidavit, but
the court may, at the instance of either party, order the attendance for
cross-examination of the deponent.

(2) Such attendance shall be court, unlessthe deponent is exempted

examination from™ personal appearance court, or, the court otherwise directs,
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3.-(1) Affidavits shall be confined to such facts as the deponentis  Mattersto
able of his own knowledge to prove, except on interlocutory applications, Wwhich

on which statements of his belief may be admitted: igl‘fa"its
Provided that the grounds thereof are stated. be confined

(2) The costs of every affidavit which shall unnecessarily set forth
matters of hearsay or argumentative matter, or copies of or, extracts
from documents, shall (unless the court otherwise directs) be paid by the
party filing the same.

ORDER XX
JUDGMENT AND DECREE

1. The court, after the case has been heard, shall pronouncejudgment Judgment
in open court, either at once or on some future day, of which due notice  when

shall be given to the parties or their advocates. pronounced

2. A Judge or magistrate may pronounce a judgment written but not Powerto

pronounced by his predecessor. pronounced
judgment
written
by judge's
or
magistrate's
predecessor

3. The judgment shall be written by, or reduced to writing under the Judgment
personal direction and superintendence of, the presiding Judge or tobe
magistrate in the language of the court and shall be dated and signed SS9
by such presiding Judge or magistrate as of the date on which it is
pronounced in open court and, when once signed shall not afterwards
be altered or added to, save as provided by section 96 or on review.

4. Judgments shall contain a concise statement of the case, the points Judgments
for determination, the decision thereon, and the reasons for such decision.

5. In suits in which issues have been framed, the court shall stateits Courtto
finding or decision, with the reason therefor, upon each separate issue, stateits
unless the finding upon any one or more of the issuesis sufficient for the decisiohn
.. . 0on eaci

decision of the suit s
6.-(1) The decree shall agree with thed'udg_me;nt; it shall contain  contents
the number of the suit, the names and descriptions of the parties, of decree
and particulars of t he claim, and shall specify clearly the relief granted

or other determination of the suit.

(2) The decree shall also state the amount of costs incurred in the
suit, and by whom or out of what property and, in what proportions
such costs are to be paid.

(3) The court may direct that the costs payable to one party by the
other shall be set off against any sum which is admitted or found to
be due from the former to the latter.
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7. The decree shall bear date the day on which the judgment was
pronounced, and, when the Judge or magistrate has satisfied himself
that the decree has been drawn up in accordance with the judgment,
he shall sign the decree.

8. Where a Judge or magistrate has vacated office after pronouncing
judgment but without signing the decree, a decree drawn up in,,
accordance with such judgment may be signed by his successor.

9. Where the subject-matter of the suit is immovable property, the
decree shall contain a description of such property sufficient to identify
the same, and where such property can be identified by atitle number
under the Land Registration Ordinance, the decree shall specify such
title number.

10. Where the suit is for movable properg, and the decree is for
the delivery of such property, the decree shall aso state the amount

of money to be paid as an dternative if delivery cannot be had.

11.- (1) Where, and in so far as a decree is for the payment of
money, the court may for any sufficient reason at the time of passing
the decree order that payment of the amount decreed shall be post-
poned or shall be made by installments, with or without interest, not-
withstanding anything contained in the contract under which the
money is payable.

(2) After the passing of any such decree the court may, on the
application of the judgment-debtor and with the consent of the decree-
holder, order that payment of the amount decreed shall be postponed
or shall be made by installments on such terms as to the payment of
interest, the attachment of the property of the judgment-debtor, of the
taking of security from him, or otherwise, asit thinksfit.

12.-(1) Where a suit is for the recovery of possession of immovable
property and for rent or mesne profits, the court may pass a decree-

(a) for the possession of the property;

(b) for the rent or mesne profits which have accrued on the property
during a period prior to the ingtitution of the suit or directing an
inquiry as, to such rent or mesne profits;

(c) directing an inquiry as to rent or mesne profits from the institution
of the suit until-

(i) the delivery of possession to the decree-holder;
(i) the relinquishment of possession by the judgment-debtor with
notice to the decree-holder through the court, or
(iii) the expiration of three yearsfrom the date of the decree,
whichever event first occurs.
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(2) Where aninquiry isdirected under clause (b) or clause (c) afinal
decree in respect of the rent or mesne profits shall be passed in accordance
with the result of such inquiry.

13.-(1) Where a suit is for an account of any property and for its
due administration under the decree of the court, the court shall, before
passing the final decree, pass a preliminary decree ordering such accounts
and inquiries to be taken and made, and giving such other directions
asit thinksfit.

(2) In the administration by the court of the property of any deceased
person, if such property proves to be insufficient for the payment in full of
his debts and liabilities, the same rules shall be observed as to the respec-
tive rights of secured and unsecured creditors and as to debts and liabilities
provable, and as to the valuation of annuities and future and contingent
liabilities respectively, asmay bein force for the time being within the
local limits of the courts in which the administration suit is pending
with respect to the estates of persons adjudged or declared insolvent; and
al persons, who in any such case would be entitled to be paid out of
such property, may come in under the preliminary decree, and make such
claims against the same as they may respectively be entitled to by virtue
of this Code.

14.-(1) Where the court decrees a claim to pre-emption in respect
of a particular sale of property and the purchase-money has not been
paid into court, the decree shall-

(a) specify a day on or before which the purchase-money shall be so
paid; and

(b) direct that on payment into court of such purchase-money, together
with the costs™(if any) decreed against the plaintiff, on or before
the day referred to in clause (a), the defendant shall deliver
possession of the property to the plaintiff, whose title thereto shall
be deemed to have accrued from the date of such payment. but
that, if the purchase-money and the costs (if any) are not so paid,
the suit shall be dismissed with costs.

(2) Where the court has adjudicated upon rival claims to pre-
emption, the decree shall direct-

(@ if and in so far as the claims decreed are equal in decree, that
the claim of each pre-emptor complying with the provision of
sub-rule (1) shall take effect in respect of a proportionate share
of the property including any proportionate share in respect of
which the claim of any pre-emptor failing to comply with the said
provisions would, but for such default, have taken effect; and

(b) if and so far as the claims decreed are different in degree, that
the claim of the inferior pre-emptor shall not take effect unless
and until the superior pre-emptor has failed to comply with
the said provisions.
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15. Where a suitis for the dissolution of a partnership, or the taking
of partnership accounts, the court, before passing afinal decree, may
pass a preliminary decree declaring the proportionate shares of the
parties, fixing the day on which the partnership shall stand dissolved
or be deemed to have been dissolved, and directing such accounts to
be taken, and other acts to be done as it thinks fit.

16. In a suit for an account of pecuniary transactions between a
principa and an agent and in any other suit not herein before provided
for where it is necessary in order to ascertain the amount of money
due to or from any party, that an account should be taken, the court
shall, before passing its final decree, pass a preliminary decree directing
such accounts to be taken as it thinksfit.

17. The court may, either by the decree directing an account to be
taken or by any subsequent order, give special direct-ions with regard
to the mode in which the account is to be taken or vouched and in
particular may direct that in taking the account the books of account,
in which the accounts in question have been kept, shall betaken as
prima facie evidence of the truth of the matters therein contained with

liberty to the parties interested to take such objection thereto as they
may be advised.

18. Where the court passes a decree for the partition of property or
for the separate possession of a share therein, the court may, if the
partition or separation cannot be conveniently made without further
inquiry, pass a preliminary decree declaring the rights of the several
parties interested in the property and giving such further directions
as may be required.

19.-(1) Where the defendant has been allowed a set-off against
claim of the plaintiff, the decree shal state what amount is due to the
plaintiff and what amount is due to the defendant, and shall be for the
recovery of any sum which appears to be due to either party.

(2) Any decree passed in a suit in which a set-off is claimed shal be
subject to the same provisions in respect of appea to which it would
have been subject if no set-off had been claimed.

(3) The provisions of this rule shall apply whether the set-off is
admissible under rule 6 of Order VIII or otherwise.

20. Certified copies of the judgment and decree shall be furnished
to the parties on application to the court, and at their expense.

INTEREST

21.-(1) Therate of interest on every judgment debt from the date
of delivery of the judgment until satisfaction shall be seven per centum
per annum or such other rate, not exceeding twelve per centum per
annum, as the parties may expressly agree in writing before or after the
delivery of thejudgment or as may be adjudged by consent:

Provided that in the case of ajudgment debt subsisting on the first
day of July, 19649 the provisions of thisrule shall apply thereto asif
there were substituted for the words "delivery of judgment” the words
"on the first day of July, 1964".
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(2) For the purposes of this rule-

means the final decree; and
"judgment debt" means-

(a) the principal sum;
(b) any interest adjudged on such principal sum for any period
prior to the institution of the suit; and

(c) any interest adjudged on such principal sum for the period
between the institution of the suit and the delivery of the

judgment.

ORDER XXI

EXECUTION OF DECREES AND ORDERS
Payment under Decree

1.-(1) All money payable under a decree shall be paid as follows,
namely: -

(a) into the court whose duty it is to execute the decree; or

(b) out of court to the decree-holder; or

(c) otherwise as the court which made the decree directs.

(2) Where any payment is made under clause (a) of sub-rule (1),
notice of such payment shall be given to the decree-holder.

2.-() Where any money payable under a decree of any kind is

Paid out of court or the decree is otherwise adjusted in whole or in part
0 the satisfaction of the decree-holder the decree-holder shall certify

such payment or adjustment to the court whose duty it is to execute the

decree, and the court shall record the same accordingly.

(2) The judgment-debtor also may inform the court of such payment

or adjustment, and apply to the court to issue a notice to the decree-

holder to show cause, on aday to be fixed by the court, why such payment

or adjustment should not be recorded as certified; and if, after service

of such notice, the decree-holder fails to show cause why the aPayment
or adjustment should not be recorded as certified, the court shall

the same accordingly.

(3) A payment or adjustment, which has not been certified or recorded
as aforesaid, shall not be recognized by any court executing the decree.

Courts Executing Decrees

3. Where immovable property forms one estate or tenure situate
within local limits of the jurisdiction of two or more courts, any one of

such courts may attach and sell the entire estate or tenure.

record
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»'[VIO%? of The court of aresident magistrate may send a decree for execution
renster directly to any other court (other than the, High Court) within the local
limits of its jurisdiction; in any other case, adecree to be executed
outside the local limits of the jurisdiction of the court which passed
it shall be sent to the court of the resident magistrate within the local
limits of whose jurisdiction the decree is to be executed.
\;"vfr?;‘;dure 5. The court sending a decree for execution shall send-
court (@) a copy of the decree;
that it - . . .
own (b) a certificate setting forth that satisfaction of the decree has not
decree snall been obtained by execution within the jurisdiction of the court
by another by which it was passed, or, where the decree has been executed
court in part, the extent to which satisfaction has been obtained and
What part of the decree remains unsatisfied; and
(c) a copy of any order for the execution of the decree; or, if no such
order has, been made, a certificateto that effect.
Court 6. The court to which adecree isso sent shall cause such copies and
g%%?;g% certificates to be filed, without any further proof of the decree or order

decree, etc., for execution, or of the copies thereof, unlessthe court, for any special

to_mgrtname reasons to be recorded under the hand of the Judge or magistrate.
Wi Ui

proof requires such proof.
Execution . . .
of decree 7. Where such copies are so filed, the decree or order may, if the court
or order to which it is sentis the court of a resident magistrate, be executed by
bycort — gich court or be transferred for execution to any subordinate court of
itis competent jurisdiction.
sent
Execution 8. Where the court to which the decree is sent for execution is the
by Hiah High Court, the decree shall be executed by such Court in the same
decree manner as if it had been passed by such Court inthe exercise of its
transferred  ordinary original civil jurisdiction.
by other
Court

Application for Execution
%’\Or;plication 9. When the holder of adecree’ desiresto execute it, he shall apply to

execution the court which passed the decree or to the officer (if. any) appointed, in
this behalf, or if the decree has been sent under the provisions herein-

before contained to another court then to such court or to the proper
officer thereof.

Oral 10.-(1) Where a decree is for the payment of money the court may,

application  on the oral, application of the decree-holder at the time of the passing
of the decree, order immediate execution thereof by the arrest of the
judgment-debtor, prior to the preparation of awarrant if he iswithin the
precincts of the Court.
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(2) Save as otherwise provided by sub-rule (1), every application for Written
the execution of a decree shall be in writing signed and verified by  application
the applicant or by some other person proved to the satisfaction of

the court to be acquainted, with the facts of the case, and shall contain

in atabular form the following particulars, namely-

(a) the number of the suit:
(b) the names of the parties,
(c) the date of the decree;
(d) whether any appeal has been preferred from the decree-,

(e) whether any, and (if any) what, payment or other adjustment of
the matter in controversy has been made betweén the parties

subsequently to the decree;

(f) whether any, and (if any) what, previous applications have been
made for, the execution of the decree, the dates of such applica-
tions and their results;

(g) the amount with interest (if any) due upon the decree or other
relief granted there by, together with particulars of any cross-
decree, whether passed before or after the date of the decree
sought to be executed;

(h) the amount of the costs (if any) awarded;

(i) the name of the person against whom execution, of the decree
is sought; and

(j) the mode in which the assistance of the court is required, whether-
(i) by the delivery of any property specifically decreed-,

(ii) by the attachment and sale, or by the sale without attach-
ment, of any property;

(iii) by the arrest and detention in prison of any person;
(iv) by the appointment of areceiver;

(v) otherwise, as the nature of the relief granted may require

(3) The court to which an application is made under sub-rule (2)
may require the applicant to produce a certified copy of the decree.

11. Where an application is made for the attachment of any, movable, Application
property belonging to a judgment-debtor but not in his possession, for

the decree-holder shall, annex to the application an inventory of the attachment
property to be attached, containing a reasonably accurate description of movable

of the same. property
not

in judgment
debtor's
possession
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12.-(1) Where an application is made for the attachment of any
immr?va%ble property belonging to a judgment-debtor, it shall contain
at the foot-

(a) a description of such property sufficient to identify the same
and, in casesuch property can be identified by a title number
under the Land Registration Ordinance, such, title number; and

(b) a specification of the gudgmen.t-debtors share or interest in such
property, to the best of the belief of the applicant, and so far as
he has been able to ascertain the same.

(2) Where an application is made for the attachment of any land
of which an estate has been registered under the Land Registration
Ordinance, the court may require the applicant to produce an officia
search issued under section 97 (2) of that Ordinance relating to that
land.

13.-(I) Where a decree has been passed jointly in favour of more
person than one, any one or more of such persons may, unless the

decree imposes any condition to the contrary, apply for the execution

of the whole decree for the benefit of them all, or where any of them
has died, for the benefit of the survivors and the legal representatives
of the deceased.

(2) Where the court sees sufficient cause for allowing the decree to
be executed on an application made under this rule, it shall make
such order as it deems necessary for protecting the interests of the
persons who have not joined in the application-

14. Where a decree or, if a decree has been passed jointly in favour
of two or more persons, the interest of any decree-holder in the decree,
is transferred by assignment in writing or by operation of law the
transferee may apply for execution of the decree to the court which
passed it, and the decree may be executed in the same manner and
subject to the same conditions as if the application were made by such
decree-holder:

Provided that, where the decree, or such interest as aforesaid, has
been transferred by assignment, notice of such application shall be given
to the transferor and the judgment-debtor, and the decree shall not
be executed until the court has heard their objections (if any) toits
execution:

Provided also that where a decreefor the payment of money against
two or more persons has been transferred to one of them, it, shal not
be executed against the others.

15.-(1) On receiving an application for the execution of a decree as
provided, by rule 10, sub-rule (2), the court shall ascertain whether
such of the requirements of rules 10 to 12 as may be applicable to the
case have been complied with and, if they have not been complied
with, the court may reject the application, or may alow the defect to

be remedied then and there or within a time be fixed by it.



No. 49 Civil Procedure Code, 1966 1966 103

(2) Where a application is amended under the provisions of sub-rule
(1), it shall bedeemed to have. been an application in accordance with
law and presented on the date when it was first presented.

(3) Every amendment, made under this rule shall be signed or
initialled by the Judge or magistrate,

(4) When the application is admitted, the court shall enter inthe
proper register a note of the application and the date on which it was
made, and shall, subject to the provisions hereinafter contained, order
execution of the decree according to the nature of the application:

Provided that in the case of a decree for the payment of money, the

value of the property attached shall, as nearly as may be, correspond
with the amount due under the decree.

16.-(1) Where applications are made to a court for the execution Execution
of cross-decrees in separate suits for the payment of two sums of money  incase

Fassed between the same parties and capable of execution at the same  of cross-
ime by such court, then- decree

(a) if the two sums are equal, satisfaction shall be entered upon both
decrees; and

(b) if the two sums are unequal, execution may betaken out only
by the holder of the decree for the larger sum and for so much
only as remains after deducting the smaller sum,, and satisfaction
for the smaller sum shall be entered on the decree for the larger
sum as well as satisfaction on the decree for the smaller sum.

(2) This rule shall be deemed to apply where either party is
assignee of one of the decrees and as well in respect of judgment-debts
due by the original assignor asin respect of judgment-debts due by the
assignee himself.

(3) This rule shall not be deemed to apply unless-

(a) the decree-holder in one of the suits in which the decrees have
been made is the judgment-debtor in the other and each party
fills the same character m both suits; and

(b) the sums due under the decrees are definite.,

(4) The holder of a decree passed against several persons jointly
and severally may treat it as a cross-decree in relation to a decree passed
against him singly in favour of one or more of such persons.

17. Where application is made to a court for the execution of a  Execution
decree under, which two parties are entitled 1 to recover sumsof money in

from each other, then- caseof
(@) if the two sums are equal, satisfaction for both shall be entered ﬁrn%fr";';'nngs
upon the decree; and decree

(b) if the two sums are unequal, execution may be taken out only by
the party entitled to the larger sum and for so much only as
remains after deducting the smaller sum, and satisfaction for the
smaller sum shall be entered upon the decree.
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18. The provisions contained in rule 16 and 17 shall apply to
decrees for sale in enforcement of a mortgage or charge.

19. The court may, in its discretion, refuse execution at the same time
against the person and property of the judgment-debtor.

Notice before Execution

20.-(1) Where an application for execution is made-
(a) more than one year after the date of the decree; or
(b) against the legal representative of a party to the decree,

the court executing the decree shall issue a notice to the person against
whom execution is applied for requiring him to show cause on a date
to be fixed why the decree should not be executed against him:

Provided that no such notice shall be necessary in consequence of
more, than one year having elapsed between the date of the decree and
the application for execution if the application is made within one
year from_the date of the last order against the party against whom
éxecution is applied for, made on any previous application for execu-
tion, or in consequence of the application being made against the legal
representative of the judgment-debtor , if upon a previous application
for execution against the same person the court has ordered execution
to issue against him.

(2) Nothing in the foregoing sub-rule shall be deemed to preclude the
court from issuing any process in execution of decree without issuing the
notice thereby prescribed, if, for reasons to be recorded, it considers
that the issue of such notice would cause unreasonable delay or would
defeat the ends of justice.

21.-(1) Where the person to whom, notice is issued under the last
preceding rule does not appear or does not show cause to the satisfaction
of the court why the decree should not be executed, the court shall
order the decree to be executed.

(2) Where such person offers any objection to the execution of the
decree, the court shall consider such objection and make such order as
it thinksfit.

Process for Execution

22.-(1) When the preliminary measures (if any) required by the
foregoing rules have been taken, the court shall, unless it sees cause to
the contrary, issue its process for the execution of the decree.
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(2) Every such process shall bear date of the day on which it is
issued, and shall be signed by, the Judge or magistrate, or. such officer as
the court may appoint in this behalf, and shall be sealed with the seal of
the Court and delivered to the proper officer to be executed.

(3) In every such process aday shall be specified on or before which

it shall be executed.

23.-(1) The officer entrusted with the execution of the process shall
endorse thereon the day on, and the manner m, which it was executed,
and, if the latest day specified in the process for the return thereof has
been exceeded, the reason of the delay, or, if it was not executed, the
reason why it was not executed, and shall return the process with: such
endorsement to the court.

(2) Where the endorsement is to the effect that such officer isunable to
execute the process, the court shall examine him touching his alleged
inability, and may, if it thinksfit, summon and examine witnesses as
to such inability, and shall record the result.

Stay of Execution

24.-(1) The court to which a decree has been sent for execution shal,
upon sufficient cause being shown, stay the execution of such decree for a
reasonable time, to enable the judgment-debtor to apply to the court by
which the decree was passed or to any court having appellate junction
in respect of the decree or the execution thereof, for an order to stay
execution or for any other order relating to the decree or execelﬁglgn
which might have been made by such court of first instance or appeftete
court if execution had been issued thereby, or if application for execution
had been made thereto.

(2) Where the property or person of the judgment-debtor has been
seized under an execution, the court which issued the execution may order
the restitution, of such property or the discharge of such person pending
the result of the application.

(3) Before making an order to stay execution or for the restitution of
property or the discharge of the judgment-debtor, the court may require
such security from, or impose such conditions upon, the judgment-
debtor as it thinks fit.

25. No order of restitution or discharge under rule 24 shall prevent
the property or person of a judgment-debtor from being retaken

execution of the decree sent for execution.

26. Any order of the court by which the decree was passed, or of
such court of appeal as aforesaid, in relation to the execution of such
decree, shall be binding upon the court to which the decree was sent
for , execution.
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gt%é u?li‘on 27. Where a suit is pending in any court against the holder, of a decree
pending suit Of such court, on the part of the person against whom, the decree was

between passed, the court, may on such terms asto security or otherwise asit

decree- 4 thinksfit, stay execution of the decree until the pending suit has, been
j(;Jéjbgment— decided.
tor

Mode of Execution

Decree of 28. Every decree for the payment of money, including a decree for
paymentof  the payment of money ast he alternative to some other relief, may be

money executed by the detention asacivil prisoner of the judgment-debtor or
by the attachment and sale of his property, or by both.

%’;Cfee 29.-(I) Where the decree is for any specific movable, or for any

specific share in a specific movable, it may be executed by the seizure, if

movable practicable, of the movable or share, and by the delivery thereof to

property the party to whom, it has been adjudged, or to such person as he
appoints to receive delivery on his behalf, or by the detention as a
civil prisoner of the judgment-debtor or by the attachment of his
property, or by both.

(2) Where any attachment under sub-rule (1) hasremained in force
for six months, if the judgment-debtor has not obeyed the decree and
the decree-holder has applied to have the attached property sold, such
property may be sold and out of the proceeds the court may award
to the decree-holder, in cases where any amount has been fixed by
the decree to be paid as an aternative to delivery of movable property,
such amount, and in other cases, such compensation asit thinksfit,
and shall pay the balance (if any) to the judgment-debtor on his
application.

(3) Where the judgment-debtor has obeyed the decree and paid all
costs of executing the same which he is bound to pay, or where, at
the end of six months from the date of the attachment, no application
to have the property sold has been made, or, if made, has been refused,
the: attachment shall cease.

Decree for 30.- (1) Where the party against whom a decree for the specific

%?g;%mce, performance of a contract, or, subject to rule31, for restitution of
for conjugal, rights, or for an injunction, has been passed, has had an
[ tgipn of opportunity of obeying the decree, and has willfully failed to obey it.
rights or the decree may, save as otherwise provided by any law for the time being,

}‘%ru?{gtion' in force, be enforced by his detention as a civil prisoner, or by the
attachment of his property or by both.

(2) Where the party against whom a decree for specific performance
or of an injunction” has been passed is acorporation, the decree may
be enforced by the attachment, of the property of the corporation,
or, withtheleave of the court, by the detention as civil prisoners of
the directors or other principal officers thereof, or by both attachment

and detention.
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(3) Where any attachment under sub-rule (1) or sub-rule (2) has
remained in force, for one year, if the judgment-debtor has not obeyed

the decree and the decree-holder has applied to have the attached
property sold, such property, may be sold; and out of the proceeds
the court may award to the decree-holder such compensation as it
thinks fit, and shall pay the balance (if any) to the judgment-debtor
on his application.

(4) Where the judgment-debtor has obeyed the decree and paid
al costs of executing the samewhich heisboundto pay or where,
a the end of the oneyear from the date of ‘the attachment. no applica-
tion to have the property sold has been made, or if made has been
refused, the attachment shall cease.

(5) Where a decree for the specific performance of a contract or
for an injunction has not been obeyed, the court may, in lieu of or
in addition to all or any of the processes aforesaid, direct that the
act required to be done may be done so far as practicable by the
decree-holder or some other person appointed by the court, at the
cost of the judgment-debtor, and upon the act being done the expenses
incurred may be ascertained in such manner as the court may direct

and may be recovered asif they were included in the decree.

31.-(I) A decree for the redtitution of conjugal rights shall not
be enforced by detention as a civil prisoner.

(2) Where the decree holder is the wife, the court may, save as
may otherwise be provided in any law for the time being hi force,
enforce the decree by making an order that in the event of the decree
not being obeyed within such period as may be fixed in this behalf,
the judgment-debtor shall make to the decree-holder, such periodical
payments as may be just, and, if it thinks fit, require that the judgment
debtor shall, to its satisfaction, secure to the decree-holder such
periodical payments.

(3) The court may from time to time vary or modify any order
made under sub-rule (2) for the periodical payment of money. either
by altering the times of payment or by increasing or diminishing the
amount, or may temporarily suspend the same as to the whole or
any part of the money so ordered to be paid, and again revive the
same, either wholly or in part as it may think just.

(4) Any money ordered to be paid under this rule may be recovered
as though it were payable under a decree for the payment of money.

32.- (1) Where a, decree isfor, the execution of adocument or for the
endorsement of a negotiable instrument and the judgment-debtor
neglects or refuses to obey the decree, the decree-holder may prepare
a draft of the document or endorsement in accordance with the terms
of the decree and deliver the same to the court.

(2) The court shall thereupon cause the draft to be, served on the
judgment-debtor together with a notice requiring his objections (if any)
to be made within such time as the court fixes in this behalf.
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(3) Where the judgment-debtor objects to the draft, his objections
shall be stated in writing within such time, and the court shall make
such order approving or altering the draft, as it thinks fit.

(4) The decree-holder shall deliver to the court a copy of the draft
with such aterations (if any) as the court may have directed and the

Judge or magistrate or such officer as may be appointed in this behalf
shall execute the documents so delivered.

(5) The execution of a document or the endorsement of a negotiable
instrument under this rule may be in the following form, namely-

"CD., Judge (or magistrate) of the Court of
(or asthe case may be), for A.B., in asuit by E.F. against A.B."

and shall have the same effect asthe execution of the document or the

endorsement of the negotiable instrument by the party ordered to execute
or endorse the same.

(6) The document or negotiable instrument so executed or endorsed
shall thereupon be delivered to the decree-holder.

33.-(1) Where adecree isfor the delivery of any immovable property,
possession thereof shall be delivered to the party to whomit has been
adjudged, or to such person as he may appoint to receive delivery on
his behalf, and, if necessary, by removing any person bound by the
decree who refuses to vacate the property.

(2) Where adecreeiis. for the joint possession of immovable property,
such possession shall be delivered by affixing a copy of the warrant in
some conspicuous place on the property and proclaiming the substance
of the decree by such means as are used locally to make public
pronouncements.

(3) Where possession of any building or enclosure is to be delivered
and the person in possession, being bound by the decree, does not afford
free access, the court, through its officers, may, after giving reasonable
warning and facility to any woman not appearing in public according
to her religion or local custom to withdraw, remove or open any lock or
bolt or break open any door or do any other act necessary for putting
the decree-holder in possession.

34. Where a decree is for the delivery of any immovable property
in the occupancy of atenant or other person entitled to occupy the same
and not bound by the decree to relinquish such occupancy, the court
shall order delivery to be made by affixing a copy of the warrant in
when some conspicuous place on the property, and”proclarming to the occupant
the substance of the decree by such means as are used locally to make
public pronouncements.
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Arrest and Detention in Prison

35.-(1) Notwithstanding anything in these rules, where at application
is for the execution of a decree for the payment of money by the arrest
and detention as a civil. prisoner of ajudgment-debtor who is liable to
be arrested in pursuance of the application, the court way, instead of

issuing awarrant for his arrest, issue a notice calling upon him to appear
before the court on a day to be specified in the notice and show cause

why he should not be committed to prison.

(2) Where appearance is not made in obedience to the notice, the
court shall, if the decree-holder' so requires, issue a warrant for the
arrest of the judgment-debtor.

36. Every warrant for the arrest of ajudgment-debtor shall direct the
officer entrusted with its execution to bring him before the court with
al convenient speed, unless the amount which he has been ordered to pay
together with the interest thereon and the costs (if any) to which heis

liable, be sooner paid.

37.-(1) A court which has issued a warrant for the arrest of
judgment-debtor may by telegram request any district court with the
area of whose jurisdiction the judgment-debtor is believed to be, to
arrest him and cause him to be taken under escortto the court which
issued the warrant.

(2) A telegram sent under the provisions of sub-rule (1) shall state-
(a) the number and title of the case;
(b) the full name of the judgment-debtor and the place Where heis
believed to be;
h nt of mon n m f which the j ment-
(o) tdgb?cg?cr)#a; t?erelgaseeyd;Upo payment o ch the judgment-,
(d) that the person applying for arrest has given security for the
expenses of and the transport of the judgment-debtor and his
escort to the court which issued the warrant; and

(e) the date when the warrant of arrest was issued.

(3) On receipt of a telegram sent in accordance with the provisions
of this rule, the court to which it is addressed shall issue a provisional
warrant in accordance with the particulars contained in the telegram and
shall cause the same to be executed.

38.-(1) No judgment-debtor shall bearrested in execution of adecree
unless and until the decree-holder pays into court such sum as the

Judge or magistrate thinks sufficient for the subsistence of the judgment-
debtor -from the time of his arrest until he can be brought before the

court.

a é&r\évehet%% % J)ld(rjlgrg%ﬂ fix for his subsistence such monthly allowance

as hemay, be entitled to according to the scales fixed under section 45
or, where no such scales have been fixed, as it considers sufficient with:,
reference to the class to which he belongs.
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(3) The monthly allowance fixed by the court shall be supplied by the
party on whose application the judgment-debtor has been arrested by
monthly payments in advance before the first day of each month.

(4) The first payment shall be made to the proper officer of the court
for such portion of the current month as remains unexpired before the
judgment-debtor is committed to civil prison. and the subsequent pay-
ments (if any) shall be madeto the officer in charge of the prison.

(5) Sums disbursed by the decree-holder for the subsistence of the
judgment-debtor in prison shall be deemed to be costs in the suit:

Provided that the judgment-debtor shall not be detained in prison
or arrested on account of any sum so disbursed.

Proceedings 39.- (1) Where a judgment-debtor appears before the court in

on obedience to a notice issued under rule 35, or is brought before the court
f"‘p(’j’eara”ce after being arrested in execution of a decree for the payment of money,
Judgment-  and it appears to the court that the judgment-debtor is unable from
Inobedience poverty or other sufficient cause to pay the amount of the decreeor,

to? et if that amount is payable by installments, the amount of any installment
arrest thereof, the court may, upon such terms (if any) asit thinks fit, make

an order disallowing the application for his arrest and detention, or
directing his release, as the case may be.

(2) Before making an order under sub-rule (1), the court may take
into consideration any allegation of the decree-holder touching any of
the following matters, namely: -

(a) the decree being for a sum for which the judgment-debtor was
bound m any fiduciary capacity to account;

(b) the transfer, concealment or removal by the judgment-debtor of
any part of his property after the date of the institution of the
suit in which the decree was passed, or the commission by him
after that date of any other act of bad faith in relation to his
property, with the object or effect of obstructing or delaying the
decree-holder in the execution of the decree;

(c) any undue preference given by the judgment-debtor to any of is
other creditors;

(d) refusal or neglect on the part of the judgment-debtor to pay the
amount of the decree or some part thereof when he has, or since
the date of the decree has had, the means of paying it:

(e) the likelihood of the judgment-debtor absconding or leaving the
jurisdiction of the court with the object or effect of obstructing

or delaying the decree-holder in the execution of the decree.
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(3) While any of the matters mentioned in sub-rule (2) arebeing
considered, the court may, inits discretion, order the judgment-debtor
to be detained as a civil prisoner or leave him in the custody of an officer
of the court, or release him on his furnishing security, to the satisfaction
of the court, for his appearance when required by the, court.

(4) A judgment-debtor released under thisrule may be re-arrested.

(5) Where the court does not make an order under sub-rule (1),
it shall cause the judgment-debtor to be arrested if he has not already
been arrested and, subject to the other provisions of this Code, commit
him to prison.
Attachment of Property
40. Where adecree is for the payment of money the decree-holder Examination

may apply tothe court for an order that- jOJdgment-
(a) the judgment-debtor; or debtor as
(b) in the case of a corporation, any officer thereof, or }?rg,;zrty

(c) any other person,
be oraly examined as to whether any or what debts are owing to the
judgment-debtor and whether the judgment-debtor has any and what
other property or means of satisfying the decree; and the court may
make an order for the attendance and examination of such judgment-
debtor, or officer or other person, and for the production of any books
or documents.
41. Where a decree directs an inquiry as to rent or mesne  Attachment

or any other matter, the property of the judgment-debtor may, before  incaseof
the amount due from him has been ascertained, be attached, as decree

the case of an ordinary decree for the payment of money. L?rnrg;e
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or other
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42. Where the property to be attached is movable property, other Attachment
than agricultural produce, in the possession of the judgment-debtor, the  of moveble

attachment shall be made by actual seizure, and the attaching officer ~ FPY:
shall keep the property in his own custody or in the custody of one agriculture

of his subordinates, and shall be responsible for the due custody thereof:  produce
Provided that, when the property seized is subject to speedy and n

natural decay, or when the expense of keeping it in custody is likely g?on
to exceed itsvalue, the attaching officer may sell it at once. jucgment-
debtor

43. Where the property to be attached is a?ricultural produce, the  Attachment
o!

attachment shall be made by affixing a copy of the warrant of attach- of
ment- agriculture
produce

(a) where such produce is a growing crop, on the land on which
such crop has grown, or

(b) where such produce has been cut or gathered, on the place in
which it is deposited,
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and another copy on the outer door or some, other conspicuous part
of the house in which the judgment-debtor ordinarily resides or, with
the leave of the court, on the outer door or on some other conspicuous
part of the housein which he carries on business or personaly works
for gain or in which he is known to havelast resided or carried on
business or personally worked for gain; and the produce shall there-
upon be deemed to have passed into the possession of, the court.

44.-(1) Where agricultural produce is attached, the Court shall
make such arrangements for the custody thereof as it may deem
sufficient and, for the purpose of enabling the court to make such
arrangements, every application for the attachment of a growing crop
shall specify thetimeat whichitislikely to befit to be cut or gathered.

(2) Subject to such conditions as may be imposed by the ~ court in
this behalf either in the order of attachment or in any subsequent
order, the judgment-debtor may tend, cut, gather and store the produce
and do any other act necessary for maturing or preserving it; and
if the judgment-debtor fails to do al or any of such actsthe decree-
holder may, with the permission of the court and subject to the like
conditions, do all or any of them either by himself or by any person
appointed by him in this behalf, and the costs incurred by the decree-
holder shall be recoverable from the judgment-debtor asif they were

included in, or formed part of, the decree.

(©)) ngricultural produce attached as a growing crop shall not be
deemed to have ceased to be under attachment or to require re-

attachment merely because it has been severed from the soil.

(4) Where an order for the attachment of a growing crop has been
made at a considerable time before the crop is likely to befit to be
cut or gathered, the court may suspend the execution of the order for
such time as it thinks fit, and may, in itsdiscretion, make afurther
order prohibiting the removal of the crop pending the execution of the
order of attachment.

(5) A growing crop which from its nature does not admit of being
stored shall not be attached under this rule at any time less than twenty
days before the time at whichitislikely to befit to be cut or gathered.

45.-(1) In the case of-
(a) adebt not secured by a negotiable instrument;

(b) ashare in the capital of a corporation;

(c) other movable property not in the possession of the judgment-
debtor, except property deposited in, or in the custody of, any
court,

the attachment shall be made by awritten order prohibiting-

(i) in the case of the debt, the creditor from recovering the debt
and the debtor from making payment thereof until the further
order of the court;

(ii) in the case of the share, the person in whose name the share

may be standing from transferring the same or receiving any
dividend thereon;
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(i) in the case of the other movable property except of aforesaid,
the person inpossession of the same from giving it over to
the judgment-debtor.

(2) A copy of such order shall be fixed on some conspicuous part of,

the court-house, and another copK shall be sent in the case of the debt
to the debtor, in the case of the share, to the proper officer of the 1

corporation, and, in the case of the other movable property (except: as
aforesaid), to the person in possession of the same.

(3) A debtor prohibited under clause (1) of sub-rule (1) may pay the
amount of his debt into court, and such payment shall discharge him
as effectually as payment to the party entitled to receive the same.

46. Where the property to be attached consists of the share or interest Attachment

of the judgment-debtor in movable property belonging to him and 9 shae
another as co-owners, the attachment shall be made by anotice to the '"
judgment-debtor prohibiting him from transferring the share or interest movable

or charging it in any way.

47.—?) Where the property to be attached is the salary of an  Attachment
employee, the court may order that the amount shall be withheld from  of sdlary
such salary either in one payment or by monthly installments as the

court may direct; and, upon notice of the order to the employer of the

said employee, or in the case of Government servant to the paying

authority, the employer or the paying authority or other person whose

duty it is to disburse such saary, asthe case may be, shall withhold

and remit to the court the amount due under the said order, or the

monthly installments, as the case may be.

(2) An order attaching the salary of an employee may be made by
the court whether the employee or the employer or the paying authority
or other person, as the case may be, isor isnot within the local limits
of the court's jurisdiction.

(3) Where the attachable proportion of such salary is already being
withheld and remitted to a court in pursuance of a previous and
unsatisfied order of attachment, the employer or, in the case of a
Government servant, the paying authority shall forthwith return the
subsequent order to the court issuing it with a full statement of al
the particulars of the existing attachment.

(4) For the purposes of thisrule-
"paying authority" means the Assistant Paymaster-General or such other

officer as may be appointed as paying authority for any Government
servant or any particular class of Government servant;
"employee" includes a Government servant and any person in the
service of the East African Common Services Organization or any
of the services of that Organization;
"employer includes the Government and the, East African Common
Services Organization or any of the services of that Organization.

48.-(1) Save as otherwise provided by this rule, property belonging  Attachment
to a partnership shall riot be attached or sold in execution of adecree ©f ,
other than a decree passed against thefirm or against the partnersin  partnership

the firm as such. property

8
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(2) The court may, on the application of the holder of a decree
against a partner, make an order charging the interest of such partner in
the partnership property and profits with payment of the amount due
under the decree, and may, by the same or a subsequent order, appoint
a receiver of the share of such- partner in the profits (whether, already
declared or accruing) and of any other money which may be coming to
him in respect of the partnership, and direct accounts and inquiries
and make an order for the sale of such interest or other order as might
have been directed or made if a charge had been made in favour of the
decree-holder by such partner, or as the circumstances of the case may
require.

(3) The other partner or partners shall be at liberty at any timeto
redeem the interest charged or, in the case of asalebeing directed,
to purchase the same.

(4) Every application for an order under sub-rule (2) shall be served

on the judgment-debtor and on his partners or such of themasare
within Tanzania.

(5) Every application made by any partner of the judgment-debtor
under sub-rule (3) shall be served on the decree-holder and on the
judgment-debtor, and on such of the other partners as do not join
in the application and as are within Tanzania.

(6) Service under sub-rule (4) or sub-rule (5) shall be deemed to be
service on all the partners, and all orders made on such applications
shall be similarly served.

49.-(1) Where a decree has been passed against a firm, execution
may be granted-
(a) against any property of the partnership;
(b) against any person who has appeared in his own name under
rule 6 or rule 7 of Order XXIX or who has admitted on the
pleadings that he is, or who has been adjudged to be, a partner;

(c) against any person who has been individually served as a partner
with a summons and has failed to appear:

Provided that nothing in this sub-rule shall be deemed to limit or
otherwise affect the provisions of section 247 of the Indian Contract
Act, 1872 as formerly applied to Tanganyika and saved by section 228 of
the Law of Contract Ordinance.

(2) Where the decree-holder claimsto be entitled to cause the decree
to be executed against any person other than such a person as is
referred to in sub-rule (1), clauses (b) and (c), asbeing apartner in
the firm, he may apply to the court which passed the decree for leave,
and where the liability is not disputed, such court may grant such
leave, or, where such liability is disputed, may order that the liability
of such person be tried and determined in any manner in which any
issue in a suit may b etried and determined.

(3) Where the liability of any person has been tried and determined
under sub-rule (2), the order made thereon shall have, the same force
and be subject to the same, conditions as to appeal or otherwise as
if it were adecree.



No. 49 Civil Procedure Code, 1966 1966

115

(4) Save as against any property of the partnership a decree against
afirm shall not release, render liable or otherwise affect any partner
therein unless he has been served with a summons to appear and answer.

50. Where property is a negotiable instrument not deposited in a
court, nor in the custody of a public officer, the attachment shall be
made by actual seizure, and the instrument shall be brought into court

and held subject to further orders of the court.

51. Where the property to be attached is in the custody of any
court or public officef, the attachment shall be made by anotice to

such court or officer, requesting that such property, and any interest
or dividend becoming payable thereon, may be held subject to the
further orders of the court from which the notice is issued:

Provided that, where such property is in the custody of a court,
any question of title or priority arising between the decree-holder and
any other person, not being the judgment-debtor, claiming to be
interested in such property by virtue of any assignment, attachment or
otherwise, shall be determined by such court.

52.- (1) Where the property to be attached is a decree, either for
the payment of money or for sale in enforcement of a mortgage or

charge, the attachment shall be made-

(a) if the decrees were passed by the same court, then by order of
such court, and

(b) if the decree sought to be attached was passed by another court,
then by the issue to such other court of a notice by the court
which passed the decree sought to be executed, requesting such
other court to, stay the execution of its decree unless and until-

(i) the court which passed the decree sought to be executed
cancels the notice, or

(i) the holder of the decree sought to be executed or his judg-
ment-debtor applies to the court receiving such notice to
execute its own decree.

(2) Where a court makes an order under clause (a) of sub-rule (1),
or receives an application under sub-head (ii) of clause (b) of the
said sub-rule, it shall, on the application of the creditor who has
attached the decree or his judgment-debtor, proceed to execute the
attached decree and apply the net proceeds in satisfaction of the decree
sought to be executed.

(3) The holder of a decree sought to be executed by the attachment
of another decree of the nature specified in sub-rule (1) shall be deemed
to be the representative of the holder of the attached decree and to be
entitled to execute such attached decree in any manner lawful for the
holder thereof -

(4) Where the property to be attached in the execution of a decree
is a decree other than a decree of the nature referred to in sub-rule (1),
the attachment shall be made by a notice by the court which passed
the decree sought to be executed, to the holder of the decree sought to
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be attached, prohibiting him from transferring or charging the same in
any way; and, where such decree has been passed by any other court,
also by sending to such other court a notice to abstain from executing
the decree sought to be attached until such notice iscancelled by the
court from which it was sent.

(5) The holder of a decree attached under this rule shall give the
court executing the decree such information and aid as may reasonably

be required.

(6) On the application of the holder of a decree sought to be executed
by the attachment of another decree, the court making an order of
attachment under this rule shall give notice of such order to the
judgment-debtor bound by the decree attached; and no payment or
adjustment of the attached decree made by the judgment-debtor in
contravention of such order after receipt of notice thereof, either through
the court or otherwise, shall be recognized by any court so long asthe
attachment remains in force.

53.- (1) Where the property is immovable, the attachment shall be
made by an order prohibiting the judgment-debtor from transferring
or charging the property in any way, and all persons from taking any
benefit from such transfer or charge.

(2) The order shall be proclaimed at some place on or adjacent to
such property by such means as are used locally to make public
pronouncements and a copy of the order shall be fixed on a conspicuous
part of the property and then upon a conspicuous part of the court-house.

54. Where-

(a) the amount decreed with costs and all charges and expenses
resulting from the attachment of any property are paid into
court; or

(b) satisfaction of the decree is otherwise made through the court or
certified to the court; or

(c) the decreeis set aside or reversed,

the attachment shall be deemed to be withdrawn, and, in the, case of
immovable property, the withdrawal shall, if the judgment-debtor so
desires, be proclaimed at his expense, and acopy of the proclamation
shall be affixed in the manner prescribed by the last preceding rule.

55. Where the property attached is current coin or currency notes, the
court may, at any time during the continuance of the attachment direct
that such coin or notes, or a part thereof sufficient to satisfy the decree,
be paid over to the party entitled under the decree to receive the same.
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56. Where any property has been attached in execution of a decree,
but by reason of the decree-holder's default the court is unable to
proceed further with the application. for execution, it shall either dismiss
the application or for any sufficient reason adjourn the proceedingsto a
future date. Upon the dismissal of such application the attachment shall
cease.

Investigation of Claims and Objections

57.-(1) Where any claim is preferred to, or any objection is made
to the attachment of, any property attached in execution of a decree
on the ground that such property is not liable to such attachment, the
court shall proceed to investigate the claim or objection with the like

power as regards the examination of the claimant or objector and in
all other respects, asif he was a party to the suit:

Provided that no such investigation shall be made where the court
considers that the claim or objection was designedly or unnecessarily
delayed.

(2) Where the property to which the claim or objection applies has
been advertised for sale, the court ordering the sale may postponeit
pending the investigation of the claim or objection.

58. The claimant or objector must adduce evidence to show that at the
date of the attachment he had some interest in, or was possessed of, the

property attached.

59. Where upon the said investigation the court is satisfied that for
the reason stated in the claim or objection such property was not, when

attached, in the possession of the judgment-debtor or of some person
in trust for him, or in the occupancy of atenant or other person paying
rent to him, or that, being in the possession of the judgment-debtor

at such time, it was so in his possession, not on his own account or as
his own property, but on account of or in trust for some other person,
or partly on his own account and partly on account of some other person,

the court shall make an order releasing the property, wholly or to such
extent as it thinks fit, from attachment.

60. Where the court is satisfied that the property was at the time it
was attached, in the possession of the judgment-debtor as his own

property and not on account of any other person, or was in the
possession of some other person in trust for him, or in the occupancy

of a tenant or other person paying rent to him, the court shall disallow
the claim.

61. Where the court is satisfied that the property is subject to a
mortgage or charge in favour of some person not in possession, and

thinks fit to continue the attachment, it may do so, subject to such
mortgage or charge.

62. Where a claim or an objection is preferred, the party against
whom an order is made may institute a suit to establish the right which
he, claims to the property in dispute, but, subject to the result of such
suit, if any, the order shall be conclusive.

Determina-
tion of
attachment

Investiga-
tion of
claimsto
and
objections
to
attachment
of, attached

property

Postpone-
ment
of sale

Evidence
to be
adduce by
claimant
Release of
property
from
attachment

Dis-
alowance
of claim

to property
attached

Continuance
of
attachment
subject to
claim of
incum-
brancer

Saving of
suitsto
establish
right to
attached
property



118

No. 49 Civil Procedure Code, 1966 1966

Power to
order

ropert
Bitached] to
be sold and
proceeds to
be paid

SRS

Saleshy
whom
conducted
and how
made

Proclama-
tion of
salesby

gﬂbljc
ction

Mode of
making
proclamation

Sale Generally

63. Any court executing a decree may order that any property attached
by it and liable to sale, or such portion thereof as may seem necessary
to satisfy the decree, shall be sold, and that the proceeds of such sde,
or a sufficient portion thereof, shall be paid to the party entitled under
the decree to receive the same.

64. Save as otherwise prescribed, every sale in execution of a decree
shall be conducted by an officer of the court or by such other person

as the court may appoint in this behalf, and shall be made by public
auction in manner prescribed.

65.- (1) Where any property is ordered to be sold by public auction
in execution of a decree, the court shall cause a proclamation of the
intended sale to be made in the language of such court.

(2) Such proclamation shall bedrawn up after notice to the decree-
holder and the judgment-debtor and shall state the time and place of
sale, and specify as fairly and accurately as possible-

(@) the property to be sold;

(b) the rent (if any) payable in respect of the property;

(c) any incumbrance to which the property isliable;

(d) the amount for the recovery of which the sde is ordered;

(e) every other thing which the court considers material for a
purchaser to know in order to judge of the nature and vaue of
the property.

(3) Every application for an order for sale under this rule shall be
accompanied by a statement signed and verified in the manner herein-
before prescribed for the signing and verification of pleadings and
containing, so far as they are known to or can be ascertained by the
person making the verification, the matters required by sub-rule (2)
to be specified in the proclamation.

(4) For the purpose of ascertaining the matters to be specified in the
proclamation, the court may summon any person whom it thinks
necessary to summon and may examine him in respect to any such

matters and require him to produce any document in his possession or
power relating thereto.

66.-(1) Every proclamation shall be made and published, as nearly
as may be, in the manner prescribed by rule 53, sub-rule (2).

(2) Where the court so directs, such proclamation shall also be
published in the Gazette or in a local newspaper, or in both, and the
costs of such publication shall be deemed to be costs of the sale.

(3) Where property is divided into lots for the purpose of being sold
separately, it shall not be necessary to make a separate proclamation for
each lot, unless proper notice of the sale cannot in the opinion of the
court, otherwise be given.
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67. Save in the case of property of the kind described in the proviso to
rule 42, no sale hereunder shall, without the consent in writing of the
judgment-debtor, take place until after the expiration of at least thirty
days in the case of immovable property, and of at least fifteen daysin
the case of movable property, calculated from the date on which the
copy of the proclamation has been affixed on the court-house of the
Judge or magistrate ordering the sale.

68.-(1) The court may, in its discretion, adjourn any sale hereunder
to a specified day and hour, and the officer conducting any such

may in his discretion adjourn the sale, recording his reason for such
adjournment:

Provided that, where the sale is madein, or within the precincts of,
the court-house, no such adjournment shall be made without the leave
of the court.

(2) Where a sale isadjourned, under sub-rule (1) for alonger period
than seven days, a fresh proclamation under rule 66 shall be made-
unless the judgment-debtor consentsto waiveit.

(3) Every sale shall be stopped if, before thelot isknocked down,
the debt and costs (including the costs of the sale) arerendered to the
officer conducting the sale, or proof isgiven to his satisfaction that the
amount of such debt and costs has been paid into the court which
ordered the sale.

69. Any deficiency of price which may happen on a re-sale by
reason of the purchaser's default, and all expenses attending such
re-sale, shall be certified to the court by the officer or other person
holding the sale, and shall, at the instance of either the decree-holder
or the judgment-debtor, be recoverable from the defaulting purchaser
under the provisions relating to the execution of a decree for the payment
of money.

70.- (1) No holder of a decree in execution of which property is
sold shall, without the express permission of the court, bid for or

purchase the property.

(2) Where a decree-holder purchases with such permission, the
purchase-money and the amount due on the decree may, subject to the

provisions of, section 54, be set off gtainst one another, and the court
executing the decree shall enter up satisfaction of the decree in whole

or in part accordingly.

(3) Where a decree-holder, purchases, by himself or through another
person, without such permission, the court may, if it thinksfit, on the
application of the judgment-debtor or any other person whose interests
are affected by the sale, by order set aside the sale; and the costs of
such application and order, and any deficiency of price which may
happen on there-sale and all expenses attending it, shall be paid by the
decree-holder.
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71. No officer or other person having any duty to perform in
connection with any sale shall, either directly or indirectly, bid for,
acquire or attempt to acquire any interest in the property sold.

Sale of Movable Property

72.-(1) Where the property to be sold is agricultural produce, the
sale slgalrllélgave as otherwise provided by any law for thetime being in
force, be -

(a) if such produce is a growing crop, on or near the land on which
such crop has grown; or

(b) if such produce has been cut or gathered, at or near the place in
which it is deposited:

Provided that the court may direct the sale to be held at the nearest
place of public resort, if it is of opinion that the produce is thereby likely
to sell to greater advantage.

(2) Where, on the produce being put up for sale-

(a) a fair price, in the estimation of the person holding the sale, is not
offered for it; and

(b) the owner of the produce or a person authorized to act in his
behalf applies to have the sae postponed till the next day or,

if a market is held at the place of sae, the next market-day,

the sale shall be postponed accordingly and shall be then completed,
whatever price may be offered for the produce.

73.- (1) Where the property to be sold is a growing crop and the crop
from its nature admits of being stored but has not yet been stored,
the day of the sale shall be so fixed asto admit of its being made ready
for storing before the arrival of such day, and the sale shall not be held
until the crop has been cut or gathered and isready for storing.

(2) Where the crop from its nature does not admit of being stored,
it may be sold before it is cut and gathered and the purchaser shall
be entitled to enter on the land, and to do all that is necessary for the
purpose of tending and cutting or gathering it.

74. Where the property to be sold is a negotiable instrument or a
share in a corporation, the court may, instead of directing the sale to
be made by public auction, authorize the sale of such instrument or
share through a broker.

75.-() Wherg movable, property is sold by public auction the price
of each lot shall be paid at the time of sale or as soon after as the officer
or other person holding the saledirects, and in default of payment the
property shall forthwith be re-sold.

(2) On payment of the purchase-money, the officer or other person

holding the sale shall grant a receipt for the same and the sale shall
become absolute.
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(3) Where the movable property to be sold in a share in goods
belonging to the judgment-debtor and a co-owner, and two or more
persons, of whom one is such co-owner, respectively, bid the same sum

for such property or for any lot, the bidding shall be deemed to be the
bidding of the co-owner.

76. No irr?ularity in publishing or conducting the sale of movable
property shall vitiate the sale; but any person sustaining any injury
by reason of such irregularity at the hand of any other person may
institute a suit against him for compensation or (If such other person

is the purchaser) for the recovery of the specific property and for com-
pensation in default of such recovery.

77.-(1) Where the property sold is movable property of which actua
seizure has been made, it shall be delivered to the purchaser.

(2) Where the property sold is movable property in the possession
of 'some person other than the judgment-debtor, the delivery thereof to

the purchaser shall be made by giving notice to the person in possession
prohibiting him from delivering possession of the property to any person
except the purchaser.

(3) Where the property sold is a debt not secured by a negotiable
instrument or is a share in acorporation, the delivery thereof shall be
made by a written order of the court prohibiting the creditor from
receiving the debt or any interest thereon, and the debtor from making
payment thereof to any person except the purchaser, or prohibiting the
person in whose name the share may be standing from making any
transfer of the share to any person except the purchaser, or receiving
payment of any dividend or interest thereon, and the manager, secretary
or other proper officer of the corporation from permitting any such
transfer or making any such payment to any person except the purchaser.

78.-(1) Where the execution of a document or the endorsement of
the party in whose name a negotiable instrument or a share in a
corporation is standing is required to transfer such negotiable instru-
ment or share, the Judge or magistrate or such officer as he may appoint
in this behalf may execute such document or make such endorsement as
may be necessary, and such execution or endorsement shall have the
same effect as an execution or endorsement by the party.

(2) Such execution or endorsement may be in the following form,
namely: -

A.B by C.D., Judge (or, magistrate) of. the court of (or asthe case may
be), in asuit by E.F. against A.B

(3) Until the transfer of such negotiable instrument or share, the Court
may, by order, appoint some person to receive any interest or dividend
due thereon and to sign areceipt for the same; and any receipt so signed
shall be as valid and effectual, for all purposes asif the same had been
signed by the party himself.

Irregularity
not to
vitiate

sale but
any person
injured
may sue

Delivery
of
movable
property,
debts

and shares

Transfer of
negotiable
instrument
and shares



122 No. 49 Civil Procedure Code, 1966 1966

79. In the case of any movable property not herein before provided for,

Vesting . .

case of the court ng{ make an order vesting such property in the purchaser or
other as he may direct and such property shall vest accordingly.

property

Sale of Immovable Property

What courts 80. Sales of immovable property in execution, of decrees may-be ordered
may order  py any court. '

Postpone- 81.-(1) Where an order for the sale of immovable property has

;nﬂeg{gf been made, if the judgment-debtor can satisfy the court that there is
enable reason to believe that, the amount of the decree may be raised by the
judgment-  mortgage or lease or private sale of such property, or some part thereof,
?a?ts’éor ©©  or of any other immovable property of the judgment-debtor, the court
amount of _ma%, on his application, postpone the sale of the property comprised
of decree inthe order for saleon such terms and for such period as it thinks

proper, to enable him to raise the amount.

(2) In such case the court shall grant acertificate to the judgment-
debtor authorizing him within a period to be mentioned therein, and
notwithstanding anything contained in section 51, to make the proposed

mortgage, lease or sale:
Provided that all moneys payable under such mortgage, lease or sde
shall be paid not to the judgment-debtor, but, save in so far as a decree-

holder isentitled to set off such-money under the provisions of rule 70,
into court:

Provided aso that no mortgage, lease or sale under this rule shall
become absolute until it has been confirmed by the court.

(3) Nothing in this rule shall be deemed to apply to a sale of property
directed to be sold in execution of a decree for sale in enforcement of a
mortgage of, or, charge on, such property.

82.-(I) On every sale of immovable property the person declared

Deposit b

plfr.%hasery to be the purchaser shall pay immediately after such declaration a
f‘ggal R deposit of twenty-five per centum on the amount of his purchase-money
on to the officer or other person conducting the sale and, in default of such
default deposit, the property shall forthwith be re-sold.

(2) Where the decree-holder is the purchaser and is entitled to set-off
the purchase-money under rule 70, the court may dispense with the
requirements of thisrule.

Timefor 83. The full amount of purchase-money payable shall be paid by the
paymentin  purchaser into court before the court closes on the fifteenth day from
fp‘fj?c?{ase the sale of the property:

money

Provided that, in calculating the amount to be so paid into court, t he
purchaser shall have the advantage of any set-off to which he may be
entitled under rule 70.
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84. In default of payment within the period mentioned in the last
preceding rule, the deposit may, if the court thinksfit, after defraying-
the expenses of the sale, be forfeited to the Government, and property payment
shall beresold, and the defaulting purchaser shall forfeit all claim
to the property or to any part of the sum for which it may subsequently
be sold.

85.- Every re-sale of immovable property default, of payment of the
purchase-money within the period allowed for such payment, shall be,

made after the issue of a fresh proclamation in the manner and for
the period herein before prescribed for the sale.

86. Where the property sold is a share of undivided immovable
property and two or more persons, of whom one is a co-sharer,

respectively bid the same sum for such property or for any lot, the bid
shall be deemed to be the bid of the co-sharer.
87.-(1) Where immovable property has been sold in execution of, a

decree, any person, either owning such property or holding an interest
therein by virtue of atitle acquired before such sale, may apply to have
the sale set aside on his depositing in court-

(a) for payment to the purchaser, a sum equal to five per cent of the
purchase-money; and

(b) for payment to the decree-holder, the amount specified in the
proclamation of sale as that for the recovery of which the sale, was
ordered, less any amount which may, since the date of such
proclamation of sale, have been received by the decree-holder.

(2) Where a person applies under rule 88 to set aside the sale of his

immovable property, he shall not, unless he withdraws his application,
be entitled to make or prosecute an application under this rule.

(3) Nothing in this rule shall relieve the judgment-debtor from any
liability he may be under in respect of costs and interest not. covered
by the proclamation of sale.

88.-(1) Where any immovable property has been sold in execution

of adecree, the decree-holder, or any person entitled to share in rateable

distribution of assets, or whose interests are affected by the sale, may
apply to the court to set aside the sale on the ground of a materid

irregularity or fraud in publishing or conducting it:
Provided that no saleshall be set aside on the ground of, irregularity

or fraud unless upon the facts proved the court is satisfied that the

app}licagts has sustained substantial injury by reason of such irregularity,
or fraud.

89. The purchaser at any such sale in execution of a decree may
ly to the court to aside the sale, on the ground that the judgment,
%Oe%l%r%ag no &a[ eatbles?tnterest in the property soI%I. Juca
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90.- (1) Where no aﬁplicat_ion_ is made under rule 87, rule 88 or

rule 89, or where such application is made and disallowed, the court
shall make an order confirming the sale and thereupon the sale shall
become absolute:

Provided that where it is provided by any law that a disposition of
property in the execution of a decree or order shall not have effect or
be operative without the approval or consent of some person or authority
other than the court, the court shall not confirm such disposition under
this rule unless, such approval or consent hasfirst been granted.

(2) Where such application is made and allowed, and where, in the
case of an application under rule 87, the deposit required by that ruleis
made within thirty days from the date of sale, the court shall make an
order setting aside the sale:

Provided that no order shall be made unless notice of the application
has been given to all persons affected thereby.

(3) No suit to set aside an order made under this rule shal be
brought by any person against whom such order is made.

91. Where a sale of immovable property is set aside under rule 90,
the purchaser shall be entitled to an order for repayment of his
purchase-money, with or without interest as the court may direct, against
any person to whom it has been paid.

Certificateto  92. Where a sale of immovable property has become absolute, the
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court shall grant a certificate specifying the property sold and the name
of the person who at the time of sale isdeclared to be the purchaser.
Such certificate shall bear the date and the day on which the sale became
absolute.

93. Where the immovable property sold is in the occupancy of the
judgment-debtor or of some person on his behalf or of some person
claiming under a title created by the judgment-debtor subsequently to
the attachment of such property and a certificate in respect thereof has
been granted under rule 92, the court shall, on the application of the
purchaser, order delivery to be made by putting such purchaser or any
person whom he may appoint to receive delivery on his behalf in
possession of the property, and, if need be, by removing any person
who refuses to vacate the same.

94. Where the property sold is inthe occupancy of atenant or other
person entitled to occupy the same and a certificate in respect thereof
has been granted under rule 92, the court shall, on the application of
the purchaser, order delivery to be made by affixing a copy of the
certificate of sale in some conspicuous place on the property, and
proclaiming to the occupant by, such means as are used locally to make
public pronouncements that the interest of the judgment-debtor has been

transferred to the purchaser.
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Resistance to Delivery of Possession to Decree-Holder or Purchaser

95.-(1) Where the holder of a decree for the possession of immovable
property or the purchaser of any such property sold in execution of a
decree is resisted or obstructed by any person in obtaining possession
of the property, he may make an application to the court complaining
of such resistance or obstruction.

(2) The court shall fix a day for investigating the matter and shall
summon the party against whom the application is made to appear and
answer the same.

96. Where the court is satisfied that the resistance or obstruction was
occasioned without any just cause by the judgment-debtor or by Some
other person at his instigation, it shall direct that the applicant be put
into possession of the property, and where the applicant is still resisted
or obstructed in obtaining possession, the court may also, at the instance
of the applicant, order the judgment-debtor, or any person acting at his
instigation, to be detained as a civil prisoner for a term which may
extend to thirty days.

97. Where the court is satisfied that the resistance or obstruction
was occasioned by any person (other than the judgment-debtor) claiming
in good faith to bein possession of the property on his own account or by
on account of some person other than the judgment-debtor, the Court
shall make an order dismissing the application.

98.-(1) Where any person other than the judgment-debtor is
dispossessed of immovable property by the holder of a decree for the
possession of such property or, where such property has been sold in
execution of a decree, by the purchaser thereof, he may make an
application to the court complaining of such dispossession.

(2) The court shall fix aday for investigating the matter and shall
summon the party against whom the application is made to appear and
answer the same.

99. Where the court is satisfied that the applicant was in possession
of the property on hisown account or on account of some person other
than the judgment-debtor, it shall direct that the applicant be put into to
possession of the property.

100. Nothing in rules 97 and 99 shall apply to resistance or obstruction
in execution of a decree for the possession of immovable property by
person to whom the judgment-debtor has transferred the property after
the institution of the suit in which the, decreewas passed or to the
dispossession of any such person.

101. Any party not being ajudgment-debtor against whom an order
is made under rule 96, rule 97 or rule 99 may institute a suit to establish
the right which he claims to the present possession of the property; but
subject to the result of such suit (if any), the order, shall be conclusive
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ORDER XXII
DEATH, MARRIAGE AND INSOLVENCY OF PARTIES

1. The death of a plaintiff or defendant shall not cause the suit to
abate if the right to sue survives.

2. Where there are more plaintiffs or defendants than one, and any of
them dies, and where the right to sue survives to the surviving plaintiff
or plaintiffs aone, or against the surviving defendant or defendants
aone, the court shall cause an entry to that effect to be made on the
record, and the suit shall proceed at the instance of the surviving
plaintiff or plaintiffs, or against the surviving defendant or defendants.

3.-(1) Where one of two or more plaintiffs dies and the right to sue
does not survive to the surviving plaintiff or plaintiffs alone, or asole
plaintiff or sole surviving plaintiff dies and the right to sue survives, the
court, on an application made in that behaf, shall cause the lega
representative of the deceased plaintiff to be made aparty and shall
proceed with the suit.

(2) Where within the time limited by law no application is made under
sub-rule (1), the suit shall abate so far as the deceased plaintiff is
concerned, and, on the application of the defendant, the court may
award to him the costs which he may have incurred in defending the
suit, to berecovered from the estate of the deceased plaintiff.

4.-(1) Where one of two or more defendants dies and the right to
sue does not survive against the surviving defendant or defendants alone,
or asole defendant or sole surviving defendant dies and the right to sue
survives, the court, on an application made in that behalf, shall cause
the Iegfal representative of the deceased defendant to be made a party
and shall proceed with the suit.

(2) Any person so made a party may make any defence appropriate
to his character aslegal representative of the deceased defendant.

(3) Where within the time limited by law no aopllcatlon is made under
sub-rule (1), the suit shall abate as against the deceased defendant.

5. Where a question arises as to whether any personisor isnot the
legal representative of a deceased plaintiff or a deceased defendant, such
question shall be determined by the court.

6. Notwithstanding anything contained in the foregoing rules, whether

the cause of action survives or not, there shall be no abatement by
reason of the death of either party between the conclusion of the

hearing and the pronouncing of the judgment, but, judgment may in such
case be pronounced notwithstanding the death and shall have the same
force and effect asif it had been pronounced before the death took place.
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7.-(1) The marriage of a female plaintiff or defendant shall not cause  Suitnot
the suit to abate, but the suit may notwithstanding, be proceeded with abated byf
marriage ot

to judgment, and where the decree is against a female defendant, it may femalaegparty
be executed against her alone.

(2) Where the husband is by law liable for the debts of hiswife, the
decree may, with the permission of the court, be executed against the
husband also; and, in case of judgment for the wife, execution of the
decree may, with such permission, be issued upon the application of
the. husband, where the husband is by law entitled to the subject-matter
of the decree.

8.-(I) The insolvency of a plaintiff in any suit which the assignee  when
or receiver might maintain for the benefit of his creditors, shall not plaintiff's
cause the suit to abate, unless such assignee or receiver declinesto  insolvency
continue the suit or (unlessfor any special reason the court otherwise ~— barssuit
directs) to give security for the costs thereof within such time asthe
court may direct.

(2) Where the assignee or receiver neglects or refuses to continue  Procedure
the suit and to give such security within the time so ordered, the Wwhere

defendant may apply for the dismissal of the suit on the ground of the 2S97e

plaintiff's insolvency, and the court may make an order dismissing g:}fi;%e

the suit and awarding to the defendant the costs which he hasincurred gt or
in defending the same to be proved as a debt against, the plaintiff's give
estate. security

9.-(1))Where a suit abates or is dismissed under this Order,n0  Effectof
fresh suit shall be brought on the same cause of action. abatement

(2) The plaintiff or the person claiming to be the legal representative 8.' <
of adeceased plaintiff or the assignee or the receiver in the case of an smi
insolvent plaintiff may apply for an order to set aside the abatement, or
dismissal; and if it isproved that he was prevented by any sufficient
cause from continuing the suit, the court shall set aside the abatement
or dismissal upon such terms as to costs or otherwise as it thinks fit.

(3) The provisions of section 5 of the Indian Limitation Act, 1908,
shall apply to applications under sub-rule (2).

10.-(1) In other cases of an assignment, creation or devolution of Procedure
any interest during the pendency of a suit, the suit may, by leave of the  incase

court, be continued by or against the person to or upon Whom such ~ @signment

interest has come or devolved. z‘f{;fe
(2) The attachment of a decree p_er_wding?1 an appea therefrom shall order
be deemed to be aninterest entliling the person who procured such  insuit

attachment to the benefit of sub-rule (1).

11. Inthe application of this Order to appeals, so far as may be, Application
the word " plaintiff" shall be held to include an appellant theword  of order

"defendant”" a respondent, and the word suit" an appeal. to »
appesls
12. Nothing in rules 3, 4 and 8 shall apply to proceedingsin execution s pgication
of adecree or order. of order

to
proceeding
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ORDER XXI11
WITHDRAWAL AND ADJUSTMENT OF SUITS

1.-(I) At any time after the institution of a suit the plaintiff may,
as against al or any of the defendants, withdraw his suit or abandon
part of his claim.

(2) Where the court is satisfied-
(a) that a suit must fail by reason of some formal defect, or

(b) that there are other sufficient grounds for allowing the plaintiff
to ingstitute a fresh suit for the subject-matter of a suit or part
of aclam,

it may, on such terms as it thinksfit, grant the plaintiff permission to
withdraw from such suit or abandon such part of a claim with liberty
to ingtitute a fresh suit in respect of the subject-matter of such suit or
such part of aclaim.

(3) Where the plaintiff withdraws from a suit, or abandons part of
a claim, without the permission referred to in sub-rule (2), he shall be
liable for such costs as the court may award and shall be precluded
from instituting any fresh suit in respect of such subject-matter or such
part of the claim.

(4) Nothing in this rule shall be deemed to authorize the court to
permit one of severa plaintiffsto withdraw without the consent of the
others.

2.1n any fresh suit instituted on permission granted under the last
preceding rule, the plaintiff shall be bound by the law of limitation in
the same manner as if the first suit had not been instituted.

3. Where it is proved to the satisfaction of the court that a suit has
been adjusted wholly or in part by any lawful agreement or compromise,
or where the defendant satisfiesthe plaintiff in respect of the whole or
any part of the subject-matter of the suit, the court shall order such
agreement, compromise or satisfaction to be recorded, and shall pass
a decree in accordance therewith so far asit relates to the suit.

4. Nothing in this Order shall apply to any proceedingsin execution
of adecree or order.

ORDER XXIV
PAYMENTSINTO COURT

1. The defendant in any suit to recover a debt or damages may,
at any stage of the suit, deposit in court such sum of money as he
considers a satisfaction in full of the claim.

2. Notice of the deposit shall be given through the court by the
defendant to the plaintiff, and the amount of the deposit shall (unless
the court otherwise directs) be paid to the plaintiff on his application.
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3. No interest shall be allowed to the, plaintiff on any sum deposited
by the defendant from the date of the receipt of such notice, whether

the sum deposited is in full of the clam or falls short thereof.

4.-() Where the plaintiff accepts such amount as satisfaction in part

only of his claim, he may prosecute his suit for the balance; and, if the
court decides that the deposit _b¥ the defendant was a full satisfaction of
the plaintiff's claim, the plaintiff shall pay the costs of, the suit incurred

after the deposit and the costs incurred previous thereto, so far as
they were caused by excess in the plaintiff's claim.

(2) Where the plaintiff accepts such amount as satisfaction in full of
his claim, he shall present to the court a statement to that effect, and
such statement shall be filed and the court shall pronounce judgment
accordingly; and, in directing by whom the costs of each party areto
be paid, the court shall consider which of the parties is most to blame
for the litigation.

ORDER XXV
SECURITY FOR COSTS

1.-(1) Where, at any stage of a suit, it appears to the court that a
sole plaintiff is, or (when there are more plaintiffs than one) that al the
plaintiff are resinding out of Tanzania, and that such plaintiffs does
not, or that no one of such plaintiffs does, possess any sufficient immov-
able property within Tanzania other than the property in suit, the
court may, either of its own motion or on the application of any
defendant, order the plaintiff or plaintiffs, within a time fixed by it,
to give security for the payment of all costs incurred and likely to be
incurred by any defendant.

(2) Whoever leaves Tanzania under such circumstances as to

afford reasonable probability that he will not be forthcoming whenever
he may be caled upon to pay costs shall be deemed to be residing
out of Tanzania within the meaning of sub-rule (1).

2.- (1) In the event of such security not being furnished within the
time fixed, the court shall make an order dismissing the suit unlessthe
plaintiff or plaintiffs are permitted to withdraw therefrom.

(2) Where a suit is dismissed under this rule, the plaintiff may apply
for an order to set the dismissal aside, and, if it is proved to the
satisfaction of the court that he was prevented by any sufficient cause
from furnishing the security within the time allowed, the court, shall

set aside the dismissal upon such terms asto security, costs or otherwise
as it thinks fit, and shall appoint a day for proceeding with the suit.

(3) The dismissa shall not be set aside unless notice of such
application has been served on the defendant.

9
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ORDER XXVI
COMMISSIONS

Commissions to Examine Witnesses

1. Any court may in any suit issue acommission for the examination
on interrogatories or otherwise of any person resident within the local
limits of itsjurisdiction who is exempted under this Code from attending
the court or who isfrom sickness or infirmity unable to attend it.

2. An order for the issue of a commission for the examination of a
witness may be made by the court either of its own motion or on
the application, supported by affidavit or otherwise, of any party to

the suit or of the witness to be examined.

3. A commission for the examination of a person who resides within
the local limits of the jurisdiction of the court issuing the same may
be issued to any person whom the court thinks fit to execute it.

4.-(1) Any court may in any suit issue a commission for the
examination of -
(a) any person resident beyond the local limits of itsjurisdiction;

(b) any person who is about to leave such limits before the date
on which he is required to be examined in court; and

(c) any civil or military officer of the Government who cannot, in
the opinion of the court, attend without detriment to the public
service.

(2) Such commission may be issued to any court, other than the
High Court, within the local limits of whose jurisdiction such person
resides, or to any advocate or other person whom the court issuing
the commission may appoint.

(3) The court on issuing any commission under thisrule shall direct
whether the commission shall be returned to itself or to any subordinate

court.

5. Where any court to which application is made for the issue of
A commission for the examination of a person residing at any place
not within Tanganyika is satisfied that the evidence of such person
is necessary, the court may issue such commission or aletter of request.

6. Every court receiving a commission for the examination of any
person shall examine him or cause him to be examined pursuant thereto.

7. Where a commission has been duly executed, it shall be returned,
together with the evidence taken under it, to the court from which
it was, issued unless the order for issuing. the commission has otherwise
directed, in which case the commission shall be returned in terms of
such order; and the commission and the return thereto and the evidence
taken under it shall (subject to the provisions of the next following

rule) form part of the record of the suit.
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8. Evidence taken under a commission shall not be read as evidence
in the suit without the consent of the party against whom the same
is offered unless-

(a) the person who gave the evidence is beyond the jurisdiction of
the court, or dead or unable from sickness or infirmity to attend
to be personally examined, or exempted from personal appearance
in court, or is acivil or military officer of the Government who
cannot, in the opinion of the court, attend without detriment
to the public service, or

(b) the court in its discretion dispenses with the proof of any of the
circumstances mentioned in clause (a), and authorizes the évidence

of any person being read as evidence in the suit, notwithstanding
proof that the cause for taking such evidence by commission has
ceased at the time of reading the same.

COMMISSION FOR LOCAL INVESTIGATIONS

9.1n any suit in which the court deems a local investigation to be
requisite or proper for the purpose of elucidating any matter in to make
dispute, or of ascertaining the market value of any property, or the
amount of any mesne profits or damages or annual, net profits, the
court may issue a commission to such person as it thinks fit directing him
to make such investigation and to report thereon to the court.

10.-(1) The commissioner, after such local inspection as he deems
necessary and after reducing to writing the evidence taken by him, shall
return such evidence, together with his report in writing signed by him,
to court.

(2) The report of the commissioner and the evidence taken by him
(but”not the evidence without the report) shall be evidence in the suit
and shall form part of therecord; but the court or, with the permission
of the court, any of the parties to the suit, may examine the commissioner
personally in open court touching any of the matters referred to him or
mentioned in his report, or as to his report, or as to the manner in
which he has made the investigation.

(3) Where the court is for any reason dissatisfied with the proceedings
of the commissioner, it may direct such further inquiry to be made as
it shall think fit.

COMMISSIONS TO EXAMINE ACCOUNTS

11. In any suit in which an examination or adjustment of accounts
is necessary, the court may issue a commission to such person, asit
thinks fit directing him to make such examination or adjustment.

12.-(1) The court shall furnish the commissioner with such part of
the proceedings and such instructions as appear necessary, and the
instructions shall distinctly specify whether the commissioner is merely
to transmit the proceedings which he may hold on the inquiry, or
also to report his own opinion on the point referred for his examination.
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(2) The proceedings and report (if any) of the commissioner shall be
evidence in the suit, but where the court has reason to be dissatisfied
with them, it may direct such further inquiry asit shal think fit.

COMMISSIONS TO MAKE PARTITIONS

13. Where a preliminary decree for partition has been passed, the
court may issue a commission to such person as it thinks fit to make the
partition or separation according to the rights as declared in such decree.

14.-(1) The commissioner shall, after such inquiry as may be
necessary, divide the property into as many shares as may be directed by
the order under which the commission was issued, and shall allot such
shares to the parties, and may, if authorized thereto by the said order,

award sums to be paid for the purpose of equalizing the value of the
shares.

(2) The commissioner shall then prepare and sign a report or the
commissioners (where the commission was issued to more than one
person and they cannot agree) shall prepare and sign separate reports
appointing the share of each party and distinguishing each share (if so
directed by the said order) by metes and bounds. Such report or reports
shall be annexed to the commission and transmitted to the court; and

the court, after hearing any objections which the parties may make to
the report or reports, shal confirm, vary or set aside the same.

(3) Where the court confirms or variesthe report or reportsit shall
pass a decree in accordance with the same as confirmed or varied; but
where the court sets aside the report or reportsit shall either issue a
new commission or make such other order asit shall think fit.

GENERAL PROVISIONS

15. Before issuing any commission under this Order, the court may
order such sum (if any) asit thinks reasonable for the expenses of the
commission to be, within a time to be fixed, paid into court by the
party at whose instance or for whose benefit the commission isissued.

16. Any commissioner appointed under this Order, may, unless
otherwise directed by the order of appointment-

(a) examine the parties themselves and any witness whom they or any
of them may produce, and any other person whom the com-

missioner thinks proper to call upon to give evidence in the
matter referred to him;

(b) call for and examine documents and other things relevant to the
subject of inquiry;

(c) at any reasonable time enter upon or into any land or building
mentioned in the order.
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17.- (1) The provisions of this Code relating to the summoning  Attendance
attendance and examination of witnesses, andto the remuneration of,  and

and penalties to be imposed upon witnesses, shall apply to persons withesses  examination
required to give evidence or to produce documents under this Order  of witnesses
whether the commission in execution of which they are so required has before
been issued by a court situate within or by acourt situate beyond the ~ commissioner
limits of Tanganyika, and for the purposes of this rule the commissioner

shall be deemed to be a civil court.

(2) A commissioner may apply to any court (other than the High
Court) within the local limits of whose jurisdiction awitness resides for
the issue of any process which he may find it necessary to issueto or
against such witness, and such court may, in its discretion, issue such
process as it considers reasonable and proper.

18.-(1) Where a commission is issued under this Order, the court Partiesto
shall direct that the parties to the suit shall appear before the commis-  appear
sioner in person or by their agents or advocates. before

i i commissioner

(2) Where all or any of the parties do not so appear, the commis-

sioner may proceed in their absence.

ORDER XXVII
SUITS BY OR AGAINST MILITARY MEN

~ 1.-(1) Where any officer or soldier actually serving the Government  Officersor

in a military capacity is a party to a suit, and cannot obtain leave of soldierswho

absence for the purpose of prosecuting or defending the suit in person, CE’“!O‘

he may authorize any person to sue or defend in his stead. fe;"j"e”may
authorize any
person to

(2) The authority shall be in writing and shall be signed by the officer
or soldier in the presence of (a) his commanding officer, or the next
subordinate officer, if the party is himself the commanding officer, or
(b) where the officer or soldier is serving in military staff employment,
the head or other superior officer of the office in which he is employed.
Such commanding or other officer shall countersign the authority, which
shall befiled in court.

(3) When so filed the countersignature shall be sufficient proof that
the authority was duly executed, and that the officer or soldier by whom
it was granted could not obtain leave of absence for the purpose of
prosecuting or defending the suit in person.

Explanation: In this Order the expression "commanding officer
means the officer in actual command for the time being of any
regiment, corps, detachment or depot to which the officer or soldier
belongs.

2. Any person authorized by an officer or soldier to prosecute or
defend a suit in his stead may prosecute or defend it in personinthe

same manner as the officer or soldier could do if present; or he may
appoint an advocate to prosecute or defend the suit on behalf of such

officer or soldier.
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Service on 3. Processes served upon any person authorized by an officer or

o >0, soldier under rule 1 or upon any advocate appointed as aforesaid by
oronhis ~ such person shall. be as effectual asif they had been, served on the party

advocate, i
to be good In person.

service

ORDER XXVIII
SUITSBY OR AGAINST CORPORATIONS

%gfferr'ﬁfg‘ 1. In suits by or against a corporation, any pleading may be signed

tion of and verified on behalf of the corporation by the secretary or by any

pleading director or other principal officer of the corporation who is able to
depose to the facts of the case.

Service on 2. Subject to any statutory provision regulating service of process,

corporation Where the suit is against a corporation, the summons may be served-

(a) on the secretary, or on any director, or other principal officer of
the corporation; or

(b) by leaving it or sending it by post addressed to the corporation
at the registered office, or if thereisno registered office then at
the place where the corporation carries on business.

Power to 3. The court may, a any stage of the suit, require the personal
f?g&f # appearance of the secretary or of any director, or other principal officer
Ntendence  Of the corporation who may be able to answer material questions relating
of officer to the suit.
g)rporation

ORDER XXIX

SUITSBY OR AGAINST FIRMS AND PERSONS CARRYING ON BUSINESS IN

NAMES OTHER THAN THEIR OWN

,?;r'tr:,gerosfm 1.-(1) Any two or more persons claiming or being liable as partners

name of firm band carrying on businessin Tanzania may sue or be sued in the name
of the firm (if any) of which such personswere partners at the time of
the accruing of the cause of action, and any party to asuit may in such
case apply to the court for a statement of the names and addresses
of the persons who were, at the time of the accruing of the cause of
action partnersin such firm, to be furnished and verified in such manner
as the court may direct.

(2) Where persons sue or are sued as partners inthe name of their
firm under sub-rule (1), it shall, in the case of any pleading or other
document required by or under this Code to be signed, verified or
certified by the plaintiff or the defendant, suffice if such pleading or other
document is signed, verified or certified by any one of such persons.

Disclosure 2.-(1) Where a suit is instituted by partners in the name of their

of Partners’  fjrm, the plaintiffs or their advocate shall, on demand in writing by or

names on behalf of any defendant, forthwith declare in writing the names and
places of residence of all the persons constituting the firm on whose
behalf the suit isinstituted.
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(2) Where the plaintiffs or their advocate fail to comply with any
demand made under sub-rule (1), all proceedingsin the suit may, Upon
an application for that purpose, be stayed upon such terms as the court
may direct.

(3) Where the names of the partners are declared in the manner
referred to in sub-rule (1), the suit shall proceed in the same manner,
and the same consequences in all respects shall follow, asif they had
been named as plaintiffsin the plaint:

Provided that all the proceedings shall nevertheless continuein the
name of the firm.

3. Where persons are sued as partners in the name of their firm, Service
the summons shall be served either-

(a) upon any one or more of the partners; or

(b) at the principal place at which the partnership businessis carried
on, upon. any person having, at the time of service, the control or
management of the partnership businessthere,

as the court may direct; and such service shall be deemed good service
upon the firm so sued, whether all or any of the partners are within or
without Tanzania

Provided that, in the case of a partnership which has been dissolved
to the knowledge of the plaintiff before the institution of the suit, the
summons shall be served upon every person within Tanzaniawhom it
is sought to make liable.

4.-(1) Notwithstanding anything contained in section 45 of the Law Right of
of Contract Ordinance, where two or more persons may sue or besued stiton
in the name of a firm under the foregoing provisions and any of deahof
such persons dies, whether before the institution or during the pendency partner
of any suit, it shall not be necessary to join the legal representative

of the deceased as a party to the suit.

(2) Nothing in sub-rule (1) shall limit or otherwise affect any right
which the legal representative of the deceased may have-

(a) to apply to be made a party to the suit; or
(b) to enforce any claim against the survivor or survivors.

5. Wherea summons is issued to a firm and isserved inthemanner Noticein
provided by rule3, every person upon whom it is served shall be what
informed by notice in writing given at the time of such service, whether ~ ¢ty
he is served as a partner or as a person having the control or manage- served
ment of the partnership business, or in both characters, and, in

default of such notice, the person served shall be deemed to be served

as a partner.

6. Where persons are sued as partners in the name of their firm, they  Appearance
shall appear individually in their own names, but all subsequent of partners
proceedings shall, nevertheless, continue in the name of the firm.
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7. Where a summons is served in the manner provided by rule 3
upon a person having the control or management of the partnership
business, no appearance by him shall be necessary unless he is a
partner of the firm sued.

8. Any person served with summons as a partner under rule 3 may
appear under protest, denying that he isapartner, but such appearance
shall not preclude the plaintiff from otherwise serving a summons on
the firm and obtaining a decree against the firm in default of appearance
where no partner has appeared.

9. This Order shall apply to suits between a firm and oneor more
of the partners therein and to suits between firms having one or more
partners in common; but no execution shall be issued in such suits
except by leave of the court, and, on an application for leave to issue
such execution, all such accounts and inquiries may be directed to
be taken and made and directions given as may be just.

10. Any person carrying on business in a name or style other than
his own name, may be sued in such name or styleasif it wereafirm
name;, and, so far as the nature of the case will permit, al rules under
this Order shall apply.

ORDER XXX
SUITSBY OR AGAINST TRUSTEES, EXECUTORS AND ADMINISTRATORS

1. In all suits concerning property vested in a trustee, executor or
administrator, where the contention is between the persons beneficially
interested in such property and a third person, thetrustee, executor
or administrator shall represent the persons so interested, and it shall
not ordinarily be necessary to make them parties to the suit, but the

court may, if it thinksfit, order them or any of them to be made parties.
2. Where there are several trustees, executors or administrators, they

shall all be made parties to asuit against one or more of them:
Provided that the executors who have not proved their testator's will,

and trustees, executors and administrators outside Tanzania, need
not be made parties.

ORDER XXXI
SUITSBY OR AGAINST MINORS AND PERSONS OF UNSOUND MIND

1. Every suit by minor shall be instituted in his name by person who in
such suit shall be caled the next friend of the minor.

2.-(1) Where a suit is ingtituted by or on behaf of a minor
without a next friend, the defendant may apply to have the plaint taken

off the file, with costs to be paid by the advocate or other person by
whom it was presented.

(2) Notice of such application shall be given to such person and the
court, after hearing his objections (if any), may make such order in the
matter as it thinksfit.
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3.-(1) Where the defendant is a minor , the court, on being satisfied

of the fact of his minority, shal appoint a proper person to be
guardian for the suit for such minor.

(2) An order for the appointment of a guardian for the suit may be
obtained upon application in the name and on behalf of the minor or
by the plaintiff.

(3) Such application shall be supported by an affidavit verifying the
fact that the proposed guardian has no interest in the matters in
controversy in the suit adverse to that of the minor and that he is a
fit person to be so appointed.

(4) No order shall be made on any application under this rule
except upon notice to the minor and to any guardian of the minor
appointed or declared by an authority competent in that behalf, or,
where there is no such guardian, upon notice to the father or other,
natural guardian of the minor, or, where there is no father or other
natural guardian, to the person in whose care the minor is, and after
hearing any objection which may be urged on behalf of any
person served with notice under this sub-rule.

(5) A person appointed under this rule to be a guardian for a suit
shall, unless his appointment is terminated by retirement, removal or
death, continue as such for the purposes of all the proceedings arising
out of the suit including proceedingsin execution of a decree.

4.-(1) Any person who is of sound mind and has attained majori_tgl
may act as next friend of aminor or as his guardian for the suit, provided
that the interest of such person is not adverse to that of the minor
and that he is not, in the case of a next friend, adefendant, or, in the
case of aguardian for the suit, a plaintiff.

(2) Where a minor has a guardian appointed or declared by com-
petent authority, no person other than such guardian shall act as the
next friend of the minor or be appointed his guardian for the suit unless
the court considers for reasons to be recorded, that it is for, the minor's
welfare that another person be permitted to act or be appointed, as the
case may be.

(3) No person shall without his consent be appointed guardian for the
suit.

(4) Where there is no other person fit and willingto act as guardian
for the suit, the court may appoint any of its officers to be, such
guardian, and may direct that the costs to be incurred by such officer In
the performance of his duties as such guardian shall be borne

either by the parties or by any one or more of the parties to the suit,
or out of any fund in court in which the minor isinterested, and may
give directions for the repayment or allowance of such costs as justice
and the circumstances of the case may require.

5.- (1) Every application to thecourt on behalf of a minor, other than

an application under rule 10, sub-rule (2), shall be made by his next by next
friend or by his guardian for the suit.

Guardian for
the suit to
be appointed
by court for
minor
defendant

Who may
act as

next friend
or be
appointed
guardian for
the suit

Representation
of minor

by next

friend or
guardian for
the suit



138

No. 49 Civil Procedure Code, 1966 1966

Receipt by
next friend
or guardian
for the suit

under decree
for minor

Agreement or
compromise
by next
friend or
guardian for
the suit

Retirement
of next
friend

Removal of
next friend

(2) Every order madein asuit or on any application,before the court
in or by which aminor isin any way concerned, or affected, without such
minor being represented by a next friend or guardian for the suit, asthe
case may be, may be discharged, and, where the advocate of the party
at whose instance such order was obtained knew, or might reasonably
have known, the fact of such minority, with coststo be paid by such
advocate.

6.-(1) A next friend or guardian for the suit shall not, without the
leave of the court, recelve any money or other movable property
on behalf of a minor either-

(a) by way of compromise before decree or order, or
(b) under a decree or order in favour of the minor.

(2) Where the next friend or guardian for the suit has not been
appointed or declared by competent authority to be guardian of the
property of the minor, or, having been so appointed or declared, is
under any disability known to the court to receive the money or
other movable property, the court shall, if it grants him leave to receive
the property, require such security and give such directions as will, in its
opinion, sufficiently protect the property from waste and ensure its
proper application.

7.- (1) No next friend or guardian for the suit shall, without the
leave of the court expressly recorded in the proceedings, enter into any
agreement or compromise on behaf of a minor with reference to the
suit in which he acts as next friend or guardian.

(2) Any such agreement or compromise entered into without the leave
of the court so recorded shall be voidable against all parties other than
the minor.

8.-(1) Unless otherwise ordered by the court, a next friend shall not
retire without first procuring a fit person to be put in his place and
giving security for the costs already incurred.

(2) The application for the appointment of a new next friend shall be
supported by an affidavit showing the fitness of the person proposed,
and also that he has no interest adverse to that of the minor.

9.- (1) Where the interest of the next friend of aminor is adverseto
that of the minor or where heis so connected with a defendant whose
interest is adverse to that of the minor asto make it unlikely that the
minor's interest will be properly protected by him, or where he does
not do his duty, or during the sufficient cause, application may be
made on behalf of the minor or by a defendant for his removal; and the
court, if satisfied of the sufficiency of the cause assigned, may order the
next friend to be removed accordingly, and make such other order as
to costs asit thinks fit.
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(2) Where the next friend is not a guardian appointed or declared by
an authority competent in this behalf, and an application is made by a
guardian so appointed or declared, who desires to be himself! appointed
in the place of the next friend, the court shall remove the next friend

unless it considers, for reasons to be recorded by it, that the guardian
ought not to be appointed the next friend of the minor and shal there

upon appoint the applicant to be next friend in his place upon such
terms as to the costs aready incurred in the suit as it thinksfit.

10.-(l) On the retirement, removal or death of the next friend of a
minor, further proceedings shall be stayed until the appointment of a next

friend in his place.

(2) Where the advocate of such minor omits, within a reasonable
time, to take steps to get a new next friend appointed, any person
interested in the minor or in the matter in issue may apply to the court
for the appointment of one, and the court may appoint such person as
it thinks fit.

11.-() Where the guardian for the suit desires to retire or does not
do his duty, or where other sufficient ground is made to appear, the
court may permit such guardian to retire or may remove him, and may
make such order asto costs as it thinksfit.

(2) Where the guardian for the suit retires, dies or is removed by the
court during the pendency of the suit, the court shall appoint a new
guardian in his place.

12.- I2A minor plaintiff or minor not a party to a suit on whose
behalf an application is pending shall on attaining majority, elect whether
he will proceed with the suit or application.

(2) Where he elects to proceed with the suit or application, he shall
apply for an order discharging the next friend and for leave to proceed
in his own name.

(3) Thetitle of the suit or application shall in such case be corrected so
as to read henceforth thus-

"A.B., late a minor, by C.D., his next friend, but now having
attained majority"

(4) Where he elects to abandon the suit or application, he shall,
if a sole plaintiff or sole applicant, apply for an order to dismissthe
suit or application on repayment of the costs incurred by the defendant
or opposite party or which may have been paid by his next friend.

(5) Any application under this rule may be made ex-parte: but no
order discharging a next friend and permitting a minor plaintiff to
proceed in his own name shall be made without notice to the next
friend.

13.-(I) Where a minor co-plaintiff on attaining majority desires to
repudiate the suit, he shall apply to have his name struck out as co-

plaintiff; and the court, if it finds that he is not a necessary party,
shall dismiss him from the suit on such terms as to costs or otherwise desires to
asit thinksfit.
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(2) Notice of the application shall be served on the friend, on
any co-plaintiff and on the defendant.

(3) The costs of all parties of such application, and of al or any
proceedings theretofore had in the suit, shall be paid by such persons
as the court directs.

(4) Where the applicant is a necessary party to the suit the court
may direct him to be made a defendant.

Unreasonable 14.-(1) A minor on attaining majority may, if a sole plaintiff, apply
orimproper - that a suit instituted in his name by his next friend be dismissed on the
sut ground that it was unreasonable or improper.

(2) Notice of the application shall be served on al the parties
concerned; and the court, upon being satisfied of such unreasonable-
ness or impropriety, may grant the application and order the next
friend to pay the costs of all parties in respect of the application and
of anything done in the suit, or make such other order as it thinks fit.

Afpplication 15. The provisions contained in rules 1 to 14, so far as they are
of ruesto  gpplicable, shall extend to persons adjudged to be of unsound mind

personsof  and to persons who though not so adjudged are found by the court
mind oninquiry, by reason of unsoundness of mind or mental infirmity, to be
incapable of protecting their interests when suing or being sued.
ORDER XXXII
SUITSRELATING TO MORTGAGES OF IMMOVABLE PROPERTY
Partiesto 1. Subject to the provisions of this Code, all persons having an inte-

?UitSfOf rest either in the mortgage security or in the right of redemption shall be
oreclosure, . . . . ) )
sale and joined as parties to any suit relating to the mortgage:

redemption Provided that-

(a) a puisne mortgagee may sue for foreclosure of for sae without
making the prior mortgagee a party to the suit; and

(b) a prior mortgagee need not be joined in a suit to redeem a sub-
sequent mortgage.

Preliminary 2.1n a suit for foreclosure, if the plaintiff succeeds, the court shall

?ecrele in pass a decree (referred to in this Code as preliminary decree)-
oreclosure
suit (a) ordering that an account be taken of what will be due to the

plaintiff for principal and interest on the mortgage, and for his
costs of the suit (if any) awarded to him on the day next herein-
after referred to, or

(b) declaring the amount so due at the date of such decree,
and directing-

(c) that if the defendant pays into court the amount so due on a day
within six months from the date of declaring in court the amount
so due, to be fixed by the court, the plaintiff shall deliver up to
the defendant, or to such person as he appoints, all documents
in his possession or power relating to the mortgaged property,
and shall, if so required, retransfer the property to the defendant
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free from the mortgage and from all encumbrances created,by
the plaintiff or any person claiming under him, or, wherethe
plaintiff claims by derived title, by those under whom he claims,
and shall also, if necessary, put the defendant in possession of
the property but,
(d) that, if such payment is not made on or before the day to be

fixed by the court, the defendant shall on the passing of afinal
decree be debarred from al right to redeem the property.

3.-(I) Where, on or before the day fixed, the defendants pays into  Fina decree
court the amount declared due as aforesaid, together with such sub- inforeclo-
sequent costs as are mentioned in rule 10, the court shall passadecree-  suresuit

(a) ordering the plaintiff to deliver up the documents which under
the terms of the preliminary decree he is bound to deliver up,

and if so required-

(b) ordering him to retransfer the mortgage property as directed in
the said decree,

and, aso, if necessary-
(c) ordering him to put the defendant in possession of the property.

(2) Where such payment isnot so made, the court shall, on applica-
tion made in that behalf by the plaintiff, pass a decree that the defend-
ant and all persons claiming through or under him be debarred from
al right to redeem the mortgage property and also, if necessary, order-
ing the defendant to put the plaintiff in possession of the property:

Provided that the court may, upon good cause shown and upon  powerto
such terms (if any) as it thinksfit, from time to time postpone the day enlarge time
fixed for such payment.

(3) On the passing of adecree under sub-rule (2) the debt secured by
the mortgage shall be deemed to be discharged.

4.-(1) In a suit for sale, if the plaintiff succeeds, the court shall pass  Preliminary
a decree (referred to in this Code as preliminary decree) to the effect decreein
mentioned in paragraphs (a), (b) and (c) of rule 2 and also directing that, suit for sale
in default of the defendant paying as therein mentioned, the mortgaged

property or a sufficient part thereof shall, upon the passing of a final

decree, be sold, and that the proceeds of the sale (after defraying there-

out the expenses of the sale) be paid into court and applied in payment

of what is declared dueto the plaintiff as aforesaid, together with sub-

sequent interest and subsequent costs, and that the balance (if any)

be paid to the defendant or other persons entitled to receive the same.

(2) In a suit for foreclosure, if the plaintiff succeeds, the court may,  Powerto
at the instance of the plaintiff or of any person interested either inthe decreesale

mortgage-money or in the right or redemption, pass a like decree (in 'nforecio-
lieu of adecreefor foreclosure) on such terms asit thinksfit including ~ Siresit
the deposit in court of a reasonable sum fixed by the court, to meet

the expenses of sale and to secure the performance of the terms.



142 No. 49 Civil Procedure Code, 1966 1966

Fina'.d$0fee 5.-(1) Where on or before the day fixed the defendant pays into
nsuitfor court the amount declared due as aforesaid, together with such sub-
sequent costs as are mentioned in rule 10, the court shall pass a decree-
(@) ordering the plaintiff to deliver up the documents which under
the tefms of the preliminary decree he is bound to deliver up,
and if so required-

(b) ordering him to retransfer the mortgaged property as directed in,
the said decree,
and also, if necessary-
(c) ordering him to put the defendant in possession of the property.

(2) Where such payment is not so made, the court shall, on application
made in that behalf by the plaintiff, pass a decree that the mortgaged
property or a sufficient part thereof be sold, and that the proceeds of
the sale be dealt with asis mentioned in rule 4.

Recovery of 6. Where the net proceeds of any such sale are found to be insuffi-

balancedue — cient to pay the amount due to the plaintiff, if the balance is legally

onmortgage  recoverable from the defendant otherwise than out of the property
sold, the court may pass a decree for such amount.

greglriergiir;]ary 7.1n a suit for redemption, if the plaintiff succeeds, the court shall

redemption- pass a decree (referred to in this Code as preliminary decree)-

suit (a) ordering that an account be taken of what will be due to the
defendant for principal and interest on the mortgage, and for
his costs of the suit (if any) awarded to him on the day next here-

in after referred to, or

(b) declaring the amount so due at the date of such decree,

and directing-

(c) that if the plaintiff pays into court the amount so due on aday
within six months from the date of declaring in court the
amount so due, to be fixed by the court, the defendant shall deliver
up to the plaintiff, or to such persons as he appoints, al
documents in his possession or power relating to the mort-
gaged property, and shall, if so required, retransfer the property
to the plaintiff free from the mortgage and from all incumbrances
created by the defendant or any person claiming under him, or,
where the defendant claims by derived title, by those under
whom he claims, and shall, if necessary, put the plaintiff in posses-
sion of the property, but

(d) that, if such payment is not made on or before the day to be fixed
by the, court, the plaintiff shall on the passing of a final decree
be debarred from all right to redeem or that the mortgaged
property be sold.

Final decree 8.-(1) Where, on or before the day fixed, the plaintiff plays into
'tinornedﬁ{‘p' court the amount declared due as aforesaid, together with such sub-
sequent costs as are mentioned in rule, 10, the court shall pass a decree -
(a) ordering the defendant to deliver up the documents which under .
the terms of the preliminary decree heis bound to deliver up,
and, if so required
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(b) ordering him to retransfer the mortgaged property as directed in
the said decree,

and aso, if necessary-
(c) ordering him to put the plaintiff in possession of the property.

(2) Where such payment is not so made, the court shall, on applica-
tion made in that behalf by the defendant, pass a decree that the
plaintiff and all persons claiming through or under him be debarred
from all right to redeem the mortgaged property and also, if necessary,
ordering the plaintiff to put the defendant in possession of the property.

(3) On the passing of a decree under sub-rule (2) the debt secured
by the mortgage shall be deemed to be discharged.

(4) Where such payment is not so made, the court shall, on applica-
tion made in that behalf by the defendant, pass a decree that the
mortgaged property or a sufficient part thereof be sold and that the
proceeds of the sale (after defraying thereout the expenses of the sale)
be paid into court and applied in payment of what is found due to

the defendant, and_that the balance (if any) be paid to the plaintiff
or other persons entitled to receive the same.

(5) The court may, upon good cause shown and upon such terms (if
any) asit thinksfit, from time to time postpone the day fixed for payment.

9. Notwithstanding anything hereinbefore contained, if it appears,
upon taking the account referred to in rule 7, that nothing is due to

the defendant or that he has been overpaid, the court shall pass a
decree directing the defendant, if so, re(wl red, to retransfer the property
and to pay the plaintiff the amount ich may be found due to him:

and the plaintiff shall, if necessary, be put m possession of the mortgaged
property-

10. In finaly adjusting the amount to be paid to a mortgagee in
case of a foreclosure or sale or redemption, the court shall, unless the

conduct of the mortgagee has been such as to disentitle him to costs,
add to the mortgage-money such costs of suit as have been properly
incurred by him since the decree for foreclosure or sale or redemption
up to the time of actual payment.

11. Where property is mortgaged for successive debts to successive
mortgagees, any mesne mortgagee may institute a suit to redeem the

interests of the prior mortgagees and to foreclose the rights of those
that are posterior to himself and of the mortgagor.

12. Where any property the sale of which is directed under this
Order is subject to a prior mortgage, the court may , with the consent

of the prior mortgagee, direct that the property be sold free from the
same, giving to such prior mortgagee the same interest in the proceeds
of the sale as he had in the property sold.
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Application 13.-(1) Such proceeds shall be brought into court and lied as
of proceeds fOllOWS(; _) p 9 app
first, in payment of all expensesincidental to the sale or properly
incurred in any attempted sale;
secondly, in Pa%/ment_ of whatever is due to the prior mortgagee
on account of the prior mortgage, and of costs, properly incurfed
in connection therewith;
thirdly, in payment of al interest due on account of the mortgage
in consequence whereof the sale was directed, and of the costs
of the suit in which the decree directing the sale was made;
fourthly, in payment of the principal money due on account of
that mortgage; and
lastly, the residue (if any) shall be paid to the person proving him-
self to be interested in the property sold, or if there are more
such persons than one, then to such persons according to their
respective interests therein or upon their joint receipt.
(2) Nothing in this rule or in rule 12 shal be deemed to affect the
Cap. 334 powers conferred by section 63 of the Land Registration Ordinance.
Suit for 14. In a suit for delivery of possession of a mortgaged property
POSSESSION  (\where such possession is sought otherwise than by foreclosure) to
the mortgagee by the mortgagor or by any other person in or alleged
to be in possession of the property the court may, if it is satisfied that
the plaintiff has a right to such possession pass a decree, subject to
such conditions as it may think just, directing the defendant to deliver
possession of such property to the plaintiff.

Interpreta. 15. References in this Order to retransferring mortgaged property
tion shall, in relation to land registered under the Land Registration Ordi-
nance, be construed as meaning discharging the mortgage.
w‘)f;gags 16. All the provisions contained in this Order which apply to a
egogt of mortgage shall, so far as may be, apply to mortgages and liens by

tittedeeds  deposit of title deeds and to statutory charges.
and charges
ORDER XXXIII
INTERPLEADER
Plaint in 1. In every suit of interpleader the plaint shall, in addition to other
interpleader  statements necessary for plaints, state-

(a) that the plaintiff claims no interest in the subject-matter in dispute
other than for charges or costs;

(b) the claims made by the defendants severally; and

(c) that there is no collusion between the plaintiff and any of the
defendants.
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2. Where the thing claimed is capable of being paid into court, or Payment of

Placed in the custody of the. court, the plaintiff may be required to so  thing claimed
pay or place it before he can be entitled to any order in the suit. Mo court

3. Where any of the defendants in an interpleader suit is, actually ~ Procedure
suing the plaintiff in respect of the subject-matter of such suit, the court  where

in which, the suit against the plaintiff is pending shall, on being informed  defendant is
by, the court in which the interpleader-suit has been instituted, stay /"9,

the proceedings as against him;, and his costs in the suit so stayed may ~ Pantff

be provided for in such suit; but if, and in so far as, they are not

provided for in that suit, they may be added to his costsincurred in

the interpl eader-suit.

4. (1) At thefirst hearing the court may- ]Ei’ggcr?ggrgﬁ gat
(a) declare that the plaintiff is dischar?e_d from al liability to the

defendants in respect of the thing claimed, award him his costs,

and dismiss him from the suit; or

(b) if it thinks that justice or convenience so require, retain all parties
until the final disposal of the suit.

(2) Where the court finds that the admissions of the parties or other
evidence enable it to do so, it may adjudicate the titleto the thing
claimed.

(3) Where the admissions of the parties do not enable the court so
to adjudicate, it may direct-
(a) that an issue or issues between the parties be framed and tried,
and

(b) that any claimant be made a plaintiff in lieu of or in addition
to the origina plaintiff,

and shall proceed to try the suit in the ordinary manner.

5. Nothing in this order shall be deemed to enable agents to sue Agentsand
their principals, or tenants to sue their landlords, for the purpose of tenantsmay

compelling them to interplead with any persons other than persons "otinsitue

making claim through such principals or landlords. gti?spl eacler-

6. Where the suit is properly instituted the court may provide for Chargefor
the costs of the origina plaintiff by giving him a charge on the thing nplaintiff's
claimed or in some other effectual way. costs

ORDER XXXIV
SPECIAL CASE

1.-(1) Parties claiming to be interested in the decision of any question ~ Power to
of fact or law may enter into an agreement in writing stating such  statecase

question in the form of a case for the opinion of the court, and providing  for courts
that, upon the finding of the court with respect to such question- opinion
(@) a sum of money fixed by parties or to be determined by the
court shall be paid by one, of the parties to the other of them; or
10
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(b) some property, movable or immovable, specified in the agreement,
shall be delivered by one of the parties to the other of them; or

(c) one or more of the parties shal do, or refrain from doing some
other particular act specified in the agreement.

(2) Every case stated under this rule shal be divided into consecu-
lively numbered paragraphs, and shall concisely state such facts and
specify such documents as may be necessary to enable the court to
decide the question raised thereby.

Where value 2. Where the agreement is for the delivery of any property, or for
of subject  the doing, or the refraining from doing, any particular act the estimated
matter must value of the property to be delivered, or to which the act specified
bestated  has reference, shall be stated in the agreement.

Agreementto  3.-(I) The agreement, if framed in accordance with the rules herein-

befiledand before contained, may be filed in the court which would have jurisdic-
registered as

suit tion to entertain a suit the amount or value of the subject-matter of
which is the same as the amount or value of the subject-matter of the
agreement.

(2) The agreement, when so filed, shall be numbered and registered
as a suit between one or more of the parties claiming to be interested
as plaintiff or plaintiffs, and the other or the others of them as defendant
or defendants and notice shall be given to all parties to the agreement
other than theparty or parties by whom it was presented.

gjagjtgttg be 4 Where the agreement has been filed, the parties toit shall be

coUrt's subject to the jurisdiction of the court and shall be bound by the state-
jurisdiction  ments contained therein.

Hearing and 5.-(1) The case shall be set down for hearing as a suit, instituted in
2‘1;20 of  the ordinary manner, and the provisions of this Code shall apply. to

such suits so far as the same are applicable.

(2) Where the court is satisfied, after examination of the parties, or
after taking such evidence asit thinks fit-

(a) that the agreement was duly executed by them',

(b) tha(tj they have a bonafide interest m the question stated therein;
an

(c) that the same isfit to be decided,

it shall proceed to pronounce, judgment thereon, in the same, way as

in an ordinary suit and upon the judgment so pronounced a decree
shall follow.
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ORDER XXXV
SUMMARY PROCEDURE
1. This Order shall apply to- Afpgligation
O raer
(a) suits upon bills of exchange (including cheques) or promissory
notes;
(b) suits for the recovery of income tax; and
(c) suits arising out of mortgage, whether legal or equitable, for-
(i) payment of monies secured by mortgage;
(ii) sdle
(iii) foreclosure;
(iv) delivery of possession of the mortgaged property (where such
possession is sought otherwise than by foreclosure) to the
mortgagee by the mortgagor or by any other personin. or
aleged to bein possession of the mortgaged property;
(v) redemption; or
(vi) retransfer or discharge,
where the plaintiff desiresto proceed hereunder.
2.-(1) Suits to which this Order applies shall be instituted by Institution
presenting a plaint in the usual form but endorsed "Order XXXV: of summary
Summary Procedure” and the summons shall inform the defendant SUits

that unless he obtains leave from the court to defend the suit, a
decision may be given against him and shall also inform him of the
manner in which application may be made for leave to defend.

(2) In any case in which the plaint and summons are in such forms.
respectively, the defendant shall not appear or defend the suit unless
he obtains leave from the Judge or magistrate as hereinafter provided
so to appear and defend; and, in default of his obtaining such leave
or of his appearance and defence in pursuance thereof, the allegations
in the plaint shall be deemed to be admitted, and the plaintiff shall be
entitled:

(a) where, thesuitis, upon, abill of exchange. or promissory notes
or for the recovery of incometax or for, the recovery of money
under a mortgage and no other relief in respect of such mortgage
is claimed, to a decree, for any sum not exceeding the sum
mentioned in the summons together with interest at the rate
specified (if any) and such sum for costs as may, be prescribed,
unless the plaintiff claims more than such fixed sum, in which
case the costs shall be ascertained the ordinary way, and such
decree may be executed forthwith;

(b) where the suit arises out of it mortgage and is for foreclosure,

sale, delivery of possession, redemption or retransfer, to a decree
accordance with ‘the provision of Order XXXII ‘and other

provisions of thisCode and such decree may, unless it is a
preliminary decree, be executed forthwith.
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Defendant 3.-(1) The court shall, upon application by the defendant, give
%’g"n'ggon leave to appear and to defend the suit, upon affidavits which-

I’gg’/gsm have  (g) disclose such facts as would make it incumbent on the holder

to appear to prove consideration, where the suitis, on abill. of exchange
Or promissory note; or

(b) disclose such facts as the court may deem sufficient to support
the application.

(2) Leave to defend may be given unconditionally or subject to such.
terms as to payment into court, giving security, framing and recording.

issues or otherwise as the court thinks fit.

SFe’tF"g’S’?géo 4. After decree the court may, under special circumstances, set aside

decree the decree, and if necessary stay or set aside execution, and, may give
leave to the defendant to appear to the summons and to defend the
suit, if it seems reasonable to the court so to do, and on such terms
as the court thinksfit.

Power to 5.1n any proceeding under this Order the court may order the hill

oder bill.  or note on which the suit is founded to be forthwith deposited with

deposited an officer of the court and may further order that all proceeding& shall
\(')V]!tg Ofﬂ';'toef be stayed until the plaintiff gives security for the costs thereof.

Recovery of 6. The holder of every dishonoured bill of exchange or promissory
ﬁgﬁnofnon_ note shall have the same remedies for the recovery of the expenses
acceptance of incurred in noting the same for non-acceptance or non-payment, or

dishonoured Otherwise, by reason of such dishonour, as he has under this Order for
bill or note  the recovery of the amount of such bill or note.

Procedure 7. Save as provided by this Order, the procedure in suits hereunder
In suits shall be the same as the procedure in suitsinstituted in the ordinary
manner.

ORDER XXXVI

ARREST AND ATTACHMENT BEFORE JUDGMENT
Arrest before Judgment

Where 1. Where at any stage of a suit, other than a suit of the nature
?ﬁ;ﬁ”ggm referred to in section 14, clauses (a) to (d), the court is satisfied, by
called affidavit or otherwise-

upon to o _— .
';‘égf}ﬁ'? for (a) that the defendant, with intent to delay the plaintiff, or to avoid
appeargnce any process of the court or to obstruct or delay the execution

of any decree that may be passed against him-

(i) has absconded or left the local limits of the jurisdiction of
the court, or

(ii) is about to abscond or leave the local limits of the jurisdiction
of the court, or

(iii) has disposed of or removed from the local limits of the
jurisdiction of the court his property or any part thereof, or
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(b) that the defendant is about to leave Tanzania under circum-
stances affording reasonable probability that the plaintiff will or

may thereby be obstructed or delayed in the execution of any
decree that ‘'may be passed against the defendant in the suit,

the court may issue a warrant to arrest the defendant and bring him
before the court to, show cause why he should not furnish security
for his appearance:

Provided that the defendant shall not be arrested if he pays to the
officer entrusted with the execution of the warrant any sum specified
in the warrant as, sufficient to satisfy the plaintiff's claim; and such
sum shall be held in deposit by the court until the suit is disposed of or
until the further order of the court.

2.- (1) A court which has issued a warrant of arrestunderrulel  Requestfor
of this Order may, by telegram, request any district court withinthe arestby
area of whose jurisdiction the defendant is believed to be, to arrest  telegram

him and cause him to be taken under escort to the court which issued
the warrant.

(2) A telegram sent under the provisions of sub-rule (1) shall state-

() the number and title of the case;

(b) t?e bfuII name of the defendant and the place where he is believed
o be;

(c) the amount of money upon payment of which the defendant may
be released;

(d) that the person applying for arrest has gfiven security for the
expenses of and the transport of the defendant and his escort

to the court which issued the warrant;
(e) the date when the warrant of arrest was issued.

(3) On receipt of a telegram sent in accordance with the provisions
of this rule, the court to which it is addressed shall issue a provisional
warrant in accordance with the particulars contained in the telegram
and shall causethe sameto be executed.

3.-(1) Where the defendant fails to show such cause the court Security
shall order him either to deposit in court money or other property
sufficient to answer the claim against him, or to furnish security for
his appearance at any time when called upon while the suit is pending
and until satisfaction of any decree that may be passed against him
in the suit, or make such order as it thinksfit in. regard to the sum

Wlhi(ih may have been paid by the defendant under the proviso to
rule

(2) Every surety for the appearance of a defendant shall bind himself,
in default of such appearance, to pay any sum of money which the
defendant may be ordered to pay in the suit.

4.-(1) A surety for the appearance of a defendant may at any time Procedureon
apply to the court in which he became such surety to be discharged. application

. = by surety to
from his obligation. be discharged
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(2) On such application being made, the court shall summon the
defendant to appear or, it thinks fit, may issue, a warrant for his
arrest in the first instance.

(3) On the appearance of the defendant in pursuance of the summons

or warrant, or on his voluntar¥1_ surrender, the court shall direct the
surety to be discharged from 'his obligation, and shall, call upon the

defendant to find fresh security,

5. Where the defendant failsto comply with any order under rule
3or rule 4, the court may commit him as a civil prisoner until the
decision of the suit or, where a decree is passed against the defendant,
until the decree has been satisfied:

~ Provided that no person shall be detained in prison under this rule
in any case for a longer period than six months, nor for a longer

period than six weeks when the amount or value of the subject-matter
of the suit does not exceed one hundred and fifty shillings:

Provided also that no person shall be detained in prison; under this
rule after he has complied with such order.

Attachment before Judgment

6. -(1) Where, at any stage of a suit, the court is satisfied, by
affidavit or otherwise that the defendant, with intent to obstruct or
delay the execution, of any decree that may be passed against him-

(a) is about to dispose of the whole or any part of his property, or

(b) is about to remove the whole or any part of his property from the
local limits of the jurisdiction of the court,

the court may direct the defendant, within a time to be fixed by it,
either to furnish security, in such sum as may be specified in the order,
to produce and place at the disposal of the court, when required, the
said property or the value of the same, or such portion thereof as may
be sufficient to satisfy the decree, or to appear and show cause why
he should not furnish security.

(2) The plaintiff shall, unless the court otherwise directs, specify
the property required to be attached and the estimated val ue thereof.

(3) The court may also in the order direct the conditional attach-
ment of the whole or any portion of the property so specified.

7.-(1) Where the defendant fails to show cause why he should not
furnish security, or fails to furnish the security required, within the
time-fixed by the court, the court may order that the property specified,
or such portion thereof as appears sufficient to satisfy any decree which
may be passed in the suit, be attached.

(2) Where the defendant shows such cause or furnishes the required
security and the property specified or any portion of it has, been
attached, the court shall order the attachment to be withdrawn, or make
such other order asit thinksfit.
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8. Save as otherwise expressly provide, the attachment, shall be M;’kd_e"f
made in the manner provided for the attachment of the property in 2009
execution of adecree.

9. Where any claim is preferred to property attached before judg- L’;"C‘T:'r?]att(')"”
ment, such claim shall be investigated in the manner hereinbefore

ropert
provided for the, investigation of claimsto property attached in execu- ;ta‘éheé
tion of a decree for the payment of money. before
judgment

10. Where an order is made for attachment before judgment, the Removal of
court shall order the attachment to be withdrawn when the defendant  attachment
furnishes the security required, together with security for the costs of —When

A it
the attachment, or when the suit is dismissed. ﬁ;!h{)d or

suit
dismissed
11. Attachment before judgment shall not affect the . rights, existing  Attachment

. . . before
prior to the attachment, of persons not partiesto the suit,. nor bar any  ;,ggment
person holding a decree against the defendant from applying for the sale

; . not to affect
of the property, under attachment. in execution of such decree. rights of

strangers nor
bar decree-
holder

from
applying for
sde

12. Where property is under attachment by virtue of the provisions Property
of, this Order and a decree is subsequently” passed in favour of the atached
plaintiff, it shall not be necessary upon an application for execution of  before

such decree to apply for re-attachment of the property. Jn ‘g%g‘ggt

re-attached
in execution
of decree
13. Nothing in this Order shall be deemed to authorize the plaintiff  Agricultural
to apply for the attachment Of any agricultural produce in the posses-  produce not
sion of an agriculturist, or to empower the court to order the attach- stetfaggab'e
ment or production of such produce. judgment
ORDER XXXVII
TEMPORARY INJUNCTIONS AND INTERLOCUTORY ORDERS

Temporary Injunctions )
casesin
1. Where in any suit it is proved by affidavit or otherwise- which
() that any property in dispute in asuit isin danger of being wasted, fﬁ;ﬂﬂgﬁg
damaged, or alienated by any party to the suit or suffer g pe
velue by reason of its continued use by any party to the suit, granted
or wrongly sold, in execution of a decree, or

(b) that the defendant threatens, or intends, to remove or dispose of
his wrongly with view to defraud his creditors,

the court may by order grant atemporary injuftction to restrain such
act, or make such other order for the purpose of staying and preventing
the wasting, damaging, alienation, sale, loss in vaue, remova or
disposition of the property asthe court thinksfit, until the disposal Of
the suit or until further orders.
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2.-() In any suit for restraining the defendant from, committing a
breach of contract or other injury of any kind, whether compensation is
claimed in the suit or not, the plaintiff may, at any time, after the
commencement of the suit, and either before or after judgment, apply
to the court for a temporary injunction to restrain the defendant from
committing the breach of contract or injury complained of, or any breath
of contract or injury of a likekind arising out of the' same contract or

relating to the same property or right.

(2) -The court may by order grant such injunction, on such terms as to
the duration of the injunction, keeping an account, giving security,
or otherwise, as the court thinks fit.

(3) In case of disobedience, or of breach of any such terms, the court
granting an injunction may order the property of the person guilty of
such disobedience or breach to be attached, and may aso order such
person to be detained as a civil prisoner for aterm not exceeding six
months, unless in the meantime the court directs his release.

(4) No attachment under this rule shall remain in force for more
than one year, at the end of which time, if the disobedience or breach
continues, the property attached may be sold, and out of the proceeds
the court may award such compensation asit thinks fit, and shall pay
the balance, if any, to the party entitled thereto.

3. The court shall in all cases, except where it appears that the object
of granting the injunction wouid be defeated by the delay, before grant-

ing an injunction, direct notice of the application for the sameto be
given to the opposite party.

4. Any order for an injunction may be discharged, or varied, or set
aside by the court on application made thereto by any party dissatisfied
with such order.

5. An injunction directed to acorporation is binding not only on the
corporation itself, but also on all members and officers of the corpora-
tion whose personal action it seeksto restrain.

Interlocutory Orders

6. The court may, on the application of any party to a suit, order the
sale, by any person named in such order, and in such manner and on
such terms as it thinksfit, of any movable property, being the subject-
matter of such suit, or attached before judgment in such suit, which
is subject to speedy and, natural decay, or which for any other just
and sufficient cause it may be desirableto have sold at once.

7.—(1?1The court may, on_the application of any party to a suit, and
on such termsasit thinks fit-
(&) make an order for the detention, preservation or inspection of any
property which is the subject-matter of such suit, or as to which
any question may arise therein;
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(b) for all or any of the, purposes aforesaid authorize any person to
enter upon or into any land or, building in the possession, of any
other party to such suit; and

(c) for all or any of the purposes aforesaid authorize any samples to
be, taken, or any, observation to be made or experiment to be
tried, which may seem necessary or expedient for the purpose of
obtaining full information or evidence.

(2) The provisions as to execution of process shall apply, mutatis

mutandis, to person authorized to enter under thisrule.

8.- (1) An application by the plaintiff for an order under rule 6  Application

or rule 7 may be made after noticeto the defendant at any time after  on "

h Lo . ordersto be
institution of the suit. after

(2) An application by the defendant for a like order may be made notice
after notice to the plaintiff at any time after appearance.

9. Where the subject-matter of a suitis money or some other thin Deposits of
capable of delivery, and any party thereto admitsthat he holds suc money, etc.,
money or other thing as a trustee for another party, or that it belongs " Ut
or is dueto another party, the court may order the same to be deposited

in court or delivered to such last-named party, with or without security
subject to the further direction of the court.

ORDER XXXVIII
APPOINTMENT OF RECEIVERS

cI(') Lglr)[ Vr\r/\%?/reb >|,t anpears to the court to be just and convenient, the /gfprr;):lgt/r;esnt

(a) appoint areceiver of any property, whether before or after decree;

(b) remove any person from the possession or custody of the property;

(c) commit the same to the possession, custody or management of the
receiver; and

(d) confer upon the receiver all such powers, as to bringing and
defending suits and for the realization, management, protection,
preservation and improvement of the property, the collection of
the rents and profits thereof, the application and disposal of such
rents and profits, and the execution of documents as the owner
himself has, or such of those powers as the court thinks fit.

(2) Nothing in this rule shall authorize the court to remove from the
possession or custody of property any person whom any party to the
suit has not a present right so to remove.

2. The court may by general or special order fix the amounttobe Rumenura
paid as remuneration for the services of the receiver. tion
3. Every receiver so appointed shall- Duties

(a) furnish such security (if any) as the court thinks fit, duly to
account for what he shall receive in respect of the property;

(b) g;bmit his accounts at such periods and in such form as the court
irects;

(c) pay the amount due from him asthe court directs; and
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(d) be responsible for any loss occasioned to the property by his
willful default or gross negligence.

Enforcement Where a receiver-
of receiver's o . .
duties (a) falls "to submit his accounts at such periods, and in such form as

the court directs; or
(b) fails to pay the amount due from him as the court directs; or

(c) occasions loss to the property by his willful default or gross
negligence,
the court may direct his property to be attached and may, sell such
property, and may apply the proceeds to make good any amount found

to be due from him or_any loss occasioned by him, and shall pay the
balance (if any) to the receiver.

ORDER XXXIX
APPEALS FROM ORIGINAL DECREES

Form of 1.-(1) Every appeal shal be preferred in the form of memorandum
apﬁg?lto signed by the appellant or his advocate and presented to the High Court
accompany (hereinafter inthis Order referred to as "the Court™) or to such officer
memorandum a&s it appoints in this behalf. The memorandum shall be accompanied

by a coIEJl of the decree appealed from and (unless the Court dispenses
0

therewith) of the judgment on which it is founded.
Contents of T orand shall set forth, concisel under . distinct
memorandum heads, ﬂ% rg;r(%)rnndasn 01‘u (rﬂ)j ec%lon to the decree appgalgcjl(}rom without any
argument or narrative; and such grounds shall be numbered consecu-
tively.
Grounds 2. The appellant shall not, except by leave of the Court, urge or be
whichma&y  heard in support of any ground of objection not set forth in the memo-
appeal randum of appeal; but the Court, in deciding the appeal, shall not be con-

fined to the grounds of objection set forth in the memorandum of
appeal or taken by leave of the court under this rule:

Provided that the Court shall not rest its decision on any other
ground unless the party who may be affected thereby has had a suffi-
cient opportunity of contesting the case on that ground.

Rejection or 3.-(1) Where the memorandum of appeal is not drawn up in the
amendment Mmanner hereinbefore prescribed, it may be regected, or be returned

of to the appellant for the purpose of being amended within a timeto be
memorandum  fjxed by the, Court or be amended then and there.
(2) Where the Court rejects any memorandum it shall record the
reasons for such, rejection.

(3) Where a memorandum of appeal amended the Judge, or such
officer as he appointsin this behalf, shall sign or initial the amendment.
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4. Where, there are more plaintiffs or more defendants than one in
suit, and the decree appealed from proceeds on any ground common
to al the plaintiffs or to al the defendants, any one of the plaintiffs

or of the defendants may appeal from the whole decree, and thereupon
the Court may, reverse, or vary the decreein favor of all the plaintiffs
or defendants, as the case may be.

Say of Proceedings and of Execution

5.-(1) An appeal shall not operate as a stay of proceedings,, under
a deCree or order appealed from except so far as the Court may order,
nor shall execution of a decree be stayed by reason only of an appeal
having been preferred from the decree; but the Court may for sufficient
cause order stay of execution of such decree.

(2) Where an application is made for stay of execution of an appeal-
able decree before the expiration of the time alowed for appealing there-
from, the court which passed the decree may on sufficient cause shown
order the execution to be stayed.

(3) No order for stay of execution shall. be made under sub-rule (1)
or sub-rule (2) unless the High Court or the court making it is satisfied-

(a) that substantial loss, may result to the party- applying for stay
of execution unless the order is made;

(b) tgnata the application has been made without unreasonable delay;

(c) that, security has been given by the applicant for the due perform-
ance of such decree or order as may ultimately be binding upon
him.

(4) Notwithstanding anything contained in sub-rule (3), the court

may make an ex-parte order for stay of execution pending the hearing of
the application.

6.-(1) Where an order is made for the execution of a decree from
which an appeal is pending, the court which passed the decree shall,
on sufficient cause being shown by the appellant, require security to
be taken for the restitution of any property which may be or has been
taken in execution of the decree or for the payment, of the value of
property and for the due performance of the decree or order of the
court, or the Court may for like cause direct the court which passed
the decree to take such security.

(2) Where an order has been made for the sale of immovable property
in execution of a decree, and an appeal is pending from such decree,

the saleshall, on the agplication of the {udgment—debtor to the. court
which made the order, be stayed on such terms as to giving security or

otherwise as the court thinks fit until the appeal is disposed of.

7. No such security as mentioned rules 5 and 6 shall be required
from the Government or, where the Government has undertaken the
defence of the suit, from any public officer sued in respect of an act
aleged to done by himin his official capacity,

One of
several
plaintiffs or
defendants
may obtain
reversal of
whole decree
where it
proceeds on
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common
toall
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Exercise of ;
powersin 8. The powers conferred by rules 5 and 6 shall, be. exercisable where

appeal from an appeal may be or has been preferred not from the decree but from

order made  an order made in execution of such decree.
In execution

of decree Procedure on Admission of Appeal

Registration 9.-(1) Where a memorandum of appeal is admitted, the Court or

Femorandum  the proper officer of the Court shall endorse thereon the date of
of appeal Blrjr%egsrgtation, and shall register the appeal in abook to be kept for the

Register of (2) Such book shall be called the Register of Appeals.
Appeals

(A:Eﬁt'fay 10.- (1) The Court may in itsdiscretion, either before the respondent
required is called upon to appear and answer or afterwards on the application

appellantto ~ Of the respondent, demand from the appellant security for the costs of
furnish the appeal, or of the original suit, or of both:

security

for costs

Where an Provided that the Court shall demand such security in al casesin
appellant which the appellant is residing out of Tanzania, and is not possessed

residesout of Of any sufficient immovable property within Tanzania other than the
Tanzania property (if any) to which the appeal relates.

(2) Where such security is not furnished within such time as the
Court orders the Court shall reject the appeal .

Power to 11.-(1) The Court, after sending for the record if it thinks fit

dismiss sotodo, and after fixing aday for hearing the appellant or his advocate
aﬁﬁfg'm and hearing him accordingly if he appears on that day, may dismiss
sending the appeal without sending notice to the court from whose decree

notice to the appeal is preferred and without serving notice on the respondent
lower court o hjs advocate.

(2) If on the day fixed or any other day to which the hearing may
be adjourned the appellant does not appear when the appedl is called
on for hearing, the Court may make an order that the appeal be
dismissed.

(3) The dismissal of an appeal under this rule shall be notified to
the court from whose decree the appeal is preferred.

Day for 12.-(1) Unless the Court dismisses the appeal under rule 11, it
gpegreiar‘llg shall fix aday for hearing the appeal .

(2) Such day shall be fixed With reference to the current business of
the Court, the place of residence of the respondent, and the time
necessary for the service of the notice of appeal, so asto alow the
respondent sufficient time to appear and, answer the appeal on such
day.

High Court 13.-(1) Where the appeal is not dismissed under rule 11, the Court
logive o shall send notice of the appeal to the court from whose decree the
court whose appeal is preferred.

decree
appealed
from
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(2) The court receiving such notice shall send with all practicable  Transmission
dispatch al material papers in the suit, or such papersasmay be of papersto

specially called for by the Court. High Court

(3) Either party may apply in writing to the court from whose decree ~ Copiesof
the apped |% preferreg? specifying any of the papers in such court exhibitsin

of which he requires copies to be made; and copies of such paper gzcurrfeef’vmse
shall be made at the expense of, and given to, the applicant. sppecled
from

14.-(1) Notice of the day fixed under rule 12 shall be fixed in  Publication

the Court, and, a like notice shall be sent by the Court to the court ~ad service
from whose decree the appeal is preferred, and shall be served on the  of notice
respondent or on his advocate acting for him in the Court in the manner of day for

provided for the service on a defendant of a summons, and all the heagg of
provisions applicable to summons, and to proceedings with reference %

to the service thereof, shall apply to the service of such notice.

(2) Instead of sending the notice to the court from whose decree  High Court
the appeal is preferred, the Court may itself cause the noticeto be may itsdf
served on the respondent or his advocate under the provisions above cause notice
referred to. to be served

15. The notice to the respondent shall declare that, if he does not Contentsof

appear in the Court on the day so affixed, the appeal will be heard "°tice
ex-parte.

Procedure on Hearing

16.- (1) On the day fixed, or on any other day to whichthe hearing  Rightto
may be adjourned, the appellant shall be heard in support of the appeal. begin

(2) The Court shall then, if it does not dismiss the appeal at once,
hear the respondent against the appeal, and in such case the appellant
shall be entitled to reply.

17.-(1) Where on the day fixed, or onany other day to which the  Dismissa of

hearing may be adjourned, the appellant does not appear when the appeal PPed for
IS cated an Tor hjearing, the Conrt may make an order thet the gpp}:?eal gg’e”lams
be dismissed. ault
(2) Where the appellant appears and the respondent does not appear,  Hearing
the appeal. shall be heard ex-parte. ﬂ’saa'ne

18. Where on the day fixed, or on any other day to which the heari ng% Dismissal of
may be adjourned, it is found that the notice to the respondent has not  appeal

been served in consequence of the failure of the appellant to deposit, Where
within the period fixed,, the sum required to defray the cost of serving the gé’rt\'lce‘zrl‘r‘]’t
notice, the Court may make an order that the appeal be dismissed: consequence

. . of
Provided that no such order shall be made although the notice has not appellant's

been served upon the respondent, if onany such day the respondent tjureto
appears when the appeal is called on for hearing. deposit costs
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19. Where an appeal is dismissed under rule 11, sub-rule (2), or rule, 17

or rule 18, the appellant may apply to the Court for the re-admission of
the appeal; and, where is proved that he was prevented by any suffi-
cient cause from appearing when the, appeal was called on for hearing
or from depositing the sum so required, the Court shall re-admit the
appeal on such terms as to costs or otherwise as it thinks fit.

Power 20. Where it, appear to the Court at the hearing that any person who
ﬁdeja%‘ﬁ]rgn and Wasa party to the suit in the court from whose decree the appedl,
direct preferred, but who has not been made a party, to the appedl, isinterested
Bopeaing  Inthe result of the appeal, the Court may adjourn the hearing to a
interested future day to be fixed by the Court and direct that such person be made
tobemade a respondent.

respondents

Re-hearing on 21. Where an appeal is heard ex-parte and judgment is pronounced
application of against the respondent, he may apply to the Court to re-hear the appeal;
respondent and, if he satisfiesthe Court that the notice was not duly served or that
agr‘]"" nst he was prevented by sufficient cause from appearing when the appeal
‘évx_gg;te was called on for hearing, the Court shall re-hear the appeal on such terms
decreemade 8510 costs or otherwise as it thinks fit to impose upon him,

Upon hearing 22.-(1) Any respondent, though he may not have appeaed from

respondent

may object S OuRGe daGiARd, oA Tt T e Your Ao, Dot ke A Crows

togfecr:gas objection to the decree which he could have taken by way of appeal,

ggpa?gte provided he has filed such objection in the Court within one month from

appeal the date of service on him or his advocate of notice of the day fixed for
hearing the, appeal, or within such further time as the Court may see
fit to allow.

Form of (2) Such cross-objection shall be in the form of a memorandum, and
objection and

provisons ~ the provisions of rule 1, so far asthey relate to the form and contents
?rf)err)gt%able of the memorandum of appeal, shall apply thereto.

(3) Unless the respondent files with the objection a written acknowledg-
ment from the party who may be affected by such objection or,, his
advocate, of having received a copy thereof, the Court Shall causea
copy to beserved, assoon asmay be after the, filing of the, objection,
on such party or his advocate at the expense of the respondent.

(4) Where, in any case in which any respondent has under thisrule
filed a memorandum of objection, the original appeal iswithdrawn or is
dismissed for default, the objection so filed may nevertheless be heard
and determined after such notice to the other parties as the Court thinks
fit

Remand of 23. Where the court from whose decree and appeal is preferred has
ﬁﬁ%’oun disposed of the suit upon apreliminary point and the decreeis reversed
g in, appeal, the Court may, if it thinks fit, by order remand the case and
may further direct what issue or issues shall be fried in the case so

remanded, and shall send acopy of its judgment and order to the court
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from whose decree the appeal is preferred, with directions to re-admit
the suit under its origina number in the, register of civil suits, and
proceed to determine the suit; and the evidence (if any) recorded during
the original trial, shall, subject to all just exceptions, be evidence during
the trial after remand.

24. Where the evidence upon the record is sufficient to enable the Where
Court to pronounce judgment, the Court may, after re-settling the issues, ~ evidence

if necessary, finally determinethe suit, notwithstanding that the judg- g;'ﬁffg‘;‘f
ment of the court. from whose decree the. appeal is preferred has pro-

ceeded wholly upon some ground other than that on which the Court ;']gyh Court
proceeds. determine
casefinally

25. Where the court from whose decree the appeal is preferred has  WhereHigh

omitted to frame or try any issue, or to determine any question of fact, Court may

which appears to the Court essential to the right decision of the suit upon ;Laéﬁzfi?e

the merits, the Court may, if necessary, frame issues, and refer the same  them for
for trial to the court from whose decreethe appeal is preferred, and in sl to

such case shall direct such court to take the additional evidence required; court whose
and such court shall proceed to try such issues, and shall return the decree
er;/idgnce to the Court together with its findings thereon and the reasons {“Eﬁﬁa‘e‘j
therefor.

26.-(1) Such evidence and findings shall form part of the record in ~ Findings

the suit; and either party may, within atimeto be fixed by the Court, f‘g%:g&egﬁe
present a memorandum of objections to any finding. record.

Objections

to findi
(2) After the expiration of the period so fixed for presenting such Sa;?nli”ﬁ‘&

memorandum the Court shall proceed to determine the appeal . tion of
appeal

27.-(1) The parties to an appeal shall not be entitlted to produce Production
additional evidence, whether oral or documentary, inthe Court. But if- of additional
. evidencein
(a) the court from whose decree the appeal is preferred has refused High Court
to admit evidence which ought to have been admitted; or
(b) the Court requiresany document to be produced or any witness to
be examined to enable it to pronounce judgment, or for any other
substantial cause,
the Court may allow such evidence or document to be produced, or
witness to be examined.

(2) Wherever additional evidence is allowed to be produced by the
Court, the Court shall record the reason for its admission.

28. Wherever, additional evidence, allowed to be produced, the Court  Mode of
may either take such evidence, or direct the court from whose decree taking

the appeal is preferred, or any other subordinate court, to take such additiona
evidence and to send, it,. when taken, to the Court. evidence

29. Where additional evidenceisdirected or alowed to be taken, the, Pointstobe
Court shall specify the points to which the evidenceis, to be confined, defined and
and record on its proceedings, the i points so specified. recorded
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30. The Court, after hearing the parties or their advocates and
referring to any part of the proceedings to which reference may be con-
sidered necessary, shall pronounce judgment in open Court, either at
once or on some future day of which notice shall be given to the parties
or their advocates.

31. The judgment of the Court shall bein writing and shall state-

(a) the points for determination;
(b) the decision thereon;
(c) the reasons for the decision; and
(d) where the decree appealed from isreversed or varied, the relief
to which the appellant is entitled,
and shall at the time that it is pronounced be signed and dated by the
Judge or by the Judges concurring therein.

32. The judgment may be for confirming, varying or reversing the
decree from which the appeal is preferred, or, if the parties to the appeal
agree as to the form which the decree in appeal shall take, or asto the
order to be made in appeal shall take, the Court may pass a decree or
make an order accordingly.

33. The Court shall have power to pass any decree and make any

High Court order which ought to have been passed or made and to pass or make

Dissent to
be recorded

Date and
contents
of decree

Judge
glssenn ng
rom
judgment
need not
sign decree

such further or other decree or order as the case may require, and this
power may be exercised by the Court notwithstanding that the appeal
is as to part only of the decree and may be exercised in favour of all
or any of the respondents or parties, although such respondents or
parties may not have filed any appeal or objection.

34. Where the appeal is heard by more Judges than one, any Judge
dissenting from the judgment of the Court shall state in writing the
decision or order which he thinks should be passed on the appeal, and
may state his reasons for the same.

Decreein Appeal

35.-(1) The decree of the Court shall bear date the day on which the
judgment was pronounced.

(2) The decree shall contain the number of the appeal, the names and
descriptions of the appellant and respondent, and a clear specification of
the relief granted or other adjudication made.

(3) The decree shall also state the amount of costsincurred inthe
appeal, and by whom, or out of what property, and in what proportion
such costs and the costs in the suit are to be paid.

(4) The decree shall be signed and dated by the Judge or Judges
who passed it:

Provided that where there are more Judgesthan one and thereisa
difference of opinion among them, it shall not be necessary for any
Judge dissenting from the judgment of the Court to sign the decree,
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36. Certified copies of the judgment and decreein appeal shall be
furnished to the parties on application to the Court and at their expense.

37. A copy of the judgment and of the decree, certified by the Court
or such officer asit appointsin this behalf, shall be sent to the court
which passed the decree appealed from and shall be filed with, the

original proceedings in the suit, and an entry of the judgment of the
Court shall be made in the register of civil suits.

ORDER XL
APPEALS FROM ORDERS

1. An appeal shall lie from the following orders under the provisions
of section 74, namely-

() an order under rule 10 of Order VII returning a plaint to be
presented to the proper court;

(b) an order, under rule 14 of Order VIII pronouncing judgment
against a party;

(c) an order under rule 9 of Order IX rejecting an application (in a

(in case open to appeal) for an order to set aside the dismissal of a

suit;
(d) an order under rule 13 of Order I1X rejecting an application

(in a case open to appeal) for an order to set aside a decree or
judgment passed ex-parte;

(e) an order under rule 4 of Order X pronouncing judgment against a

party;
(f) an order under rule 18 of Order XI;

(g) an order under rule 10 of Order XVI for the attachment of

property;
(h) an order under rule 20 of Order XVI pronouncing judgment
against a party;

(i) an order under rule 32 of Order XXI on an objection to the

draft of a document or of an endorsement;

(i) an order under rule 70 or rule 90 of Order XXI setting aside or
refusing to set aside asale;

(k) an order under rule 9 of Order XXII refusing to set aside the

abatement or dismissal of a suit;

(1) an order under rule 10 of Order XXII giving or refusing to give

leave;

(m) an order under rule 3 of Order XXIII recording or refusing to
record an agreement, compromise or satisfaction;

(n) an order under rule 2 of Order XXV rejecting an application for

an order to set aside the dismissal of a suit;
11

Copies of
judgment
and decree
tobe
furnished to
parties
Certified
copy of
decreeto
be sent to
court whose
decree
appesled
from

Appeal from
orders
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(0) an order under rule 3 or rule 8 of Order XXXII refusing
to extend thetime for the payment of Mortgage-money;

(p) order in interpleader-suits under rule 3, rule 4 or rule 6 of Order
XXXIII;

(q) anorder under rule 3, rule 4 or rule 7 of Order XXXVI;

(r) an order under rulel, rule?2, rule4 or rule 9 of Order XXXVII;

(s) an order under rule 1 or rule 4 of Order, XXXVIII;
(t) an order of refusal under rule 19 of Order XXXIX to re-admit
or under rule 21 of Order XXXI1X to re-hear, an appeal;

(u) an order under rule 23 of Order XXXIX remanding a case,
where an appeal would lie from the decree of the High Court;

(v) an order under rule 4 of Order XLII granting an application for
review.

2. The rules of Order XXXIX shall apply, so far as may be, to
appeals from orders.

ORDER XLI
REFERENCE

1.Where, before or on the hearing of a suit in which the decreeis
not Subject to Appeal, or where, in the execution of any such decree,
any gquestion of law or usage having the force of law arises, on which
the court trying the suit or appeal, or executing the decree, entertains
reasonable, doubt, the court may, either of its own motion or on the
application of any of the parties, draw up astatement of the facts of
the case and the point on which doubt is entertained, and refer such
statement with its own opinion on the point for the decision of the
High Court.

2.The court may either stay the proceedings or proceed in the
an order contingent upon the decision of the High Court on the point
referred; but no decree or order shall be executed in any case in which
such reference is made until the receipt of acopy of ¥he judgment of
the High Court upon the reference.

3. The High Court, after hearing the parties if they appear and
desire to be heard, shall decide the point so referred, and shall transmit
a copy of its judgment, under the signature of the Registrar, to the
court by which the reference, was made; and such court shall, on the
receipt thereof, proceed to dispose of the case, in conformity with the
decision of the High Couirt.

4.The costs (if, any% consequent on areference for the decision of
the High Court shall be costs in the case

. 5. Where a case is referred to the High Court under rule 1, the
High Court may return the case for amendment, and alter, cancel
or set aside any decree or order which the court making the reference

as passed or made in the case out of which the reference arose, and
make such order asit thinks fit.
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6.-(1) Where at any time before judgment a court in which a suit Power to
has been instituted, doubts whether the suit isco&;nizableb that court {_‘ffe[]tg .
or is not so cognizable, it may submit the record to the High Court 'gstiog‘sﬂ

with a statement of its reasons for the doubts as to the nature of the ggto
suit. jurisdiction
(2) On receiving the record and statement, the High Court may order
the court either to proceed with the suit or to return the plaint for
presentation to such other court as it may in its order declare to be
competent to take cognizance of the suit.
ORDER XLII
REVIEW
1.-(1) Any person considering himself aggrieved- fo‘iplgvaitgc

(@) by a decree or from which an appeal is alowed, but from of judgment

which no appeal has been preferred; or

(b) by adecree or order from which no appeal is allowed,
and who, from the discovery of new and important matter or evidence
which, after the exercise of due diligence, was not within his know-
ledge or could not be produced by him at thetime when the, decree
was passed or order mode, or, on account of some mistake or error
apparent on the face of the record, or for any other sufficient reason
desires to obtain a review of the decree passed or order made against
him, may apply for a review of judgment to the court which passed
the decree or made the order.

(2) A party whois, not appealing, from a decree or, order may apply

for a review of judgment notwithstanding the pendency of an appeal
by some other party except where the ground of such appeal is common

e P B bl £EP S the S b e TR AT 15
the review.
2. An application for review of a decree or order of a court, other
than the High Court, upon some ground other than the discovery of
such new and important matter or evidence as is referredtoinrule
1 or the existence of aclerical or arithmetical mistake or error apparent
on the face of the decree, shall be made only to the magistrate who
passed the decree or made the order sought to be reviewed; but any
such application may, if the magistrate who passed the decree or made
the order hat, ordered, notice to issue under rule 4, sub-rule (2)
proviso (@), be disposed of by his successor.

3. The provision as to the form of preferring appeals shall apply,
mutatis mutandis to applications for review.

4.-(1) Where it appears to the court that there is not sufficient
ground for a review, it shall reject the application.

(2) Where the court is of opinion that the application for review
should be granted it shall grant the same:

Towhom
applications
for review
may be made

Form of
applications
for review

Application
where
rejected

Application
where
granted
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Application
for review in
Court

Provided that-

(@) no such application shall be granted without previous notice to
the opposite party, to enable him to appear and be heard in

support of the decree or order, a review of which applied for;
and

(b) no such application shall be granted on the ground of discovery
of new matter or evidence which the applicant alleges was not
within his knowledge, or could not be adduced by him when

the decree or order was passed or made, without strict proof
of such allegation.

5.- (1) Where the Judge or Judges, or any one of the Judges, who
passed the decree or made the order, areview of which is applied for,

consistingof continues or continue attached to the Court at the time when the

two or more
udges

Application
where
rejected

Order of
rejection
not

%opeal able.
bj ections

to order
granting
application

application for a review is presented, and is not or are not precluded
by absence or other cause for a, period of six months next after the
application from considering the decree or order to which the applica-
tion refers, such Judge or Judges or any of them shall hear the

application, and no other Judge or Judges of the Court shall hear the
same.

(2) For the purposes of this and the next succeeding rule, "Judge"
includes a magistrate.

6.- (1) Where the application for a review is heard by more than
one Judge and the court is equally divided, the application shall be
rejected.

(2) Where there is a majority, the decision shall be according to
the opinion of the mgjority.

7.-(1) An order of the court rejecting the application shall not be
BRI R RS RIS g aPpiication may be objected to
(@) in contravention of the provisions of rule 2;
(b) in contravention of the provisions of rule 4; or
(c) after the expiration of the period of limitation prescribed
therefor and without sufficient cause.
Such objection may be taken, at once by an appeal from the order

granting the application or in any appeal from the final decree, or
order passed or made in the suit.

(2) Where the application has been regjected in consequence of the
failure of the applicant to appear he may apply for an order to have
the rejected application restored to the, file, and, where itis proved
to the satisfaction of the court that he was prevented by any sufficient
cause from aPpeari ng when such application was called on for bearing,
the court shall order it to, be restored to the file upon such termsas

to costs or otherwise as it thinks fit, and shall appoint a day for
hearing the same.

(3) No order shall bemade under sub-rule (2) unlessnotice of the
application has been served on the opposite party.
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8. When an application for review is granted, a note thereof, shall ~Registry of

i i licati
be made in the register and the court may at once re-hear the case or g‘r’;’n'ted,";Qd
make such order in regard to the re-hearing as it thinks fit. order for

re-hearing
9. No application to review an order made on an application for a Barof

review or a decree or order passed or made on a review shall, be certan
entertained. application

ORDER XLI11
MISCELLANEOUS

1. Subject to any general or special direction of the Chief Justice, Powerof
the following powers may be exercised by the Registrar or any Deputy or ~ Registrars
District Registrar of the High Court in any proceeding before the High
Court-

(a) to appoint and extend the timefor filing the, written statement
of defence, to give leaveto file areply thereto and to appoint and
extend the time for filing such reply under Order VIII, rules 1, 11
and 13;

(b) to order that a suit be dismissed under Order I1X, rules 2, 3 and 5;

(c) to make an Order or give judgment on admissions under Order
XIl1, rule 4;

(d) to sign decrees under Order XX, rule 7;

(e) to admit, reject or alow the amendment of an application for
execution of a decree under Order XXI, rule 15;

(f) to issue notice under Order XXI, rule 20';

(g) to order that a decree be executed under Order XXI, rule 21;,
(h) to issue process for execution of adecree under Order XXI, rule

(i) to stay execution, restore property, discharge judgment debtors
and require and take security under Order XXI, rule 24;

(j) if there is no Judge at the place of Registry, to issue anotice to
show cause and to issuea warrant of arrest under Order XXI,
rule 35;

(k) if there is no Judge at the place of Registry, to order attendance,
examination and production under Order XIII, rule 40; and

(1) to order that an agreement, compromise or satisfaction be
recorded under Order XXIII, rule 3.

2. Every application to the court made under this Code shall, unless Applications
otherwise provided, be made by a chamber summons supported by
affidavit-

Provided that the court may where it considers fit to do so, entertain
an application made orally, or, where al the parties to a suit consent, to
the order applied for being made, by a memorandum in writing signed
by all the parties or their advocates, or in such other mode as may be

appropriate having regard to all the circumstances under which the
application is made.
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Processto be 3.-(1) Every process issued under this Code shall be served at the
served at

expenseof  expense of the party on whose behalf it issued, unless the court
party issuing Otherwise directs.

costs of (2) The court fee chargeable for such service shall be paid within
service a time to be before the process is issued

%ﬁggﬁgsv 4. All orders, notices and other documents required by this Code
served to be given to or served on any person shall be served, in the manner

provided for the service of summons.

Directions 5.-(1) The Registrar of the High Court may by telegram notify- any

gfoﬂig';n officer of the court of any order made by the High Court and direct
Be rtwgtifi him to take such stepsas may be necessary to give effect to the order.
y teregram

(2) A telegram sent under the provisions of sub-rule (1) shall state

(a) the number and title of the proceeding;

(b) the substance of the order; and

(c) the action required to be taken.

(3) On receipt of a telegram sent in accordance with the provisions
of this rule the officer to whom it is addressed shall act in accordance
With the directions given to him.

THE SECOND SCHEDULE

ARBITRATION
ARBITRATION IN SUITS

Partiesto 1.-(1) Where in any suit al the parties interested agree that any
gé',glr)‘)%r matter in difference between them shall be referred to arbitration, they
order of may, at any time before judgment is pronounced, apply to the court

reference for an order of reference.

(2) BEvery such application shall be in writing and shall state the
matter sought to be referred.

Appointment 5 The grbigator shall be appointed in such manner as may be agreed
of arbitrator  ypon betweenqthe parties. P yoes

Order of 3.—(f1) The court shall, by order, refer to the arbitrator the matter
reference in, difference which he is required to determine, and shall fix such time

as it, thinks reasonable for the making of the award, and, shall specify
such timein the order.

(2) Where a matter referred to arbitration, the court shall not, save
in the manner and to the extent provide in this schedule, deal with
such matter m the same suit.


http://act.in

No. 49 Civil Procedure Code, 1966 1966

167

4.-(1) Where the reference is to two or more, arbitrators, provision
shall be made in the order for a difference of opinion among the
arbitrators-

(a) by the appointment of an umpire; or,
(b) declaring that, if the majority of the arbitrators agree, the
decision of the majority shall prevail; or
(c) by, empowering-the arbitrators to. appoint an umpire, or

(d) otherwise as may be agreed between the parties or, if they
cannot agree, as the court may determine.

(2) Wherean umpireis appointed, the court shall fix such time as
it thinks reasonable for the making of hisaward in case heis required
to act.

5.-(1) In any of the following cases, namely: -

() where the parties cannot agree within a reasonable time with
respect to the appointment of an arbitrator, or the person
appointed refuses to accept the office of arbitrator, or

(b) where an arbitrator or umpire-

(i) dies, or

(ii) refuses or neglectsto act or becomesincapable, of acting, or

(iii) leaves Tanzania in circumstances showing that he will
probably not return at an early date, or

(c) where the arbitrators ate empowered by the order of reference
to appoint an umpire and fail to do so,

any party may serve the other party or the arbitrators, as the case may
be, with a written notice to appoint an arbitrator or umpire.

(2) If, within seven clear days after such notice has been served or
such further time as the court may in each case alow, no arbitrator
or no umpire is appointed, as the case may be, the court may, on
application by the party who gave the notice, and after giving the other
party an opportunity of being heard, appoint an arbitrator or umpire
or make an order superseding the arbitration, and in such case shall
proceed with the suit.

6. Every arbitrator or umpire appointed under rule 4 or rule 5
shall have the like powersasif hisname had been inserted in the order

of- reference.

7.- (1) The court shall issue the same processes to the parties and

witness whom the arbitrator or umpire desires to examine, as the court
may issue in suits tried before it,

(2) Persons not attending in accordance with such process, or making
any other default or, refusing to give their evidence, or guilty of
any contempt to the -arbitrator or umpire during the investigation of the
matters referred, shall be subject to the like disadvantages, penalties
and punishment, by order of the court on the representation of the
arbitrator or umpire as they would incur for the like offencesin suits
tried before the court.
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Exr;g?gron of 8 Where the arbitrators or the umpire cannot complete the award

making within the period specified in the order, the court may, if it thinksfit,

award either allow further time, and from time to time, either before or after
the expiration of the period fixed for the making of the award, enlarge
such period; or may make an order superseding the arbitration and, in
such case shall proceed with the suit.

Where 9. Where an umpire has been appointed, he may enter on the

;rngﬂrfgt;nfg reference in the placeof the arbitrators-

gr%iitfafmrs (a) if they have allowed the appointed time to expire without making

an award, or

(b) if they have delivered to the court or totheumpireanoticein
writing stating that they cannot agree.

Award to be 10. Where an award in a suit has been made, the persons who made it
fsi'lgeged ad  ghall signit and cause it to be filed in court, together with any depositions
and documents which have been taken and proved before them; and

notice of the filing shall be given to the parties.

Sflaleme;t 11. Upon any reference by an order of the court, the arbitrator or
cose by umpire may, with the leave of the court, state the award as to, the whole

arbitrators ~ or any part thereof in theform of a special case for the opinion of the

orumpire  coyrt,” and the court shall deliver its opinion thereon, and shall order
such opinion to be added to and to form part of the award.
Pova/gfr to 12. The court may, by order, modify or correct an award-
cr:rg)?rég o (a) where it appears that a part of the award is upon a matter not
award referred to arbitration and such part can be separated from the
other part and does not affect the decision on the matter referred;
or

(b) where the award is imperfect in form, or contains any obvious
error which can be amended without affecting such decision; or

(c) where the award contains a clerical mistake or an error arising
from an accidental slip or omission.
Order asto 13. The court may also make such order as it thinksfit respecting
codsof  the costs of the arbitration where any question arises respecting such
costs and the award contains no sufficient provision concerning them.

Where 14. The court may remit the award or any matter referred to
award or arbitration to the reconsideration of the same arbitrator or umpire,

p;.fatgtr?req to  uponsuchtermsasit thinksfit
%g;/trggon (a) where the award has left undetermined any of the matters referred

remitted to arbitration, or where it determines any matter not referred to
arbitration, unless such matter can be separated without affecting
the determination of the matters referred;

(b) where the award is so indefinite as to be incapable of execution;

(c) where an objection to the legality of the award is apparent upon
the face of it.
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15.-(1) An award remitted under rule 14 becomes void on failure
of the arbitrator or umpire, to reconsider it. But no award shall be set
aside except on one of the following grounds; namely:

(a) corruption or misconduct of the arbitrator or umpire;

(b) either party having been guilty of fraudulent concealment of any,
matter which he ought to have disclosed or of willfully misleading
or deceiving the arbitrator or umpire;

(c) the award having been made after the issue of an order by the
court superseding the arbitration and proceeding with the suit
or after the expiration of the period allowed, by the. court or being
otherwise invalid.

(2) Where an award becomes void or is set aside under sub-rule (1),
the court shall make an order superseding the arbitration and in such
case shall proceed with the suit.

16.- (1) Where the court sees no cause to remit the award or any
of the matters referred to arbitration for re-consideration in manner
aforesaid, and no application has been made to set. aside the award,
or the court has refused such application, the court shall, after the
time for making such application has expired, proceed to pronounce
judgment according to the award.

(2) Upon the judgment so pronounced a decree shall follow, and no
appeal shall lie from such decree exceptin so far asthe decreeisin
excess of, or not in accordance with, the award.

ORDER OF REFERENCE ON AGREEMENTS TO REFER

17.-(1) Where any persons agree in writing that any difference
between them shall be referred to arbitration, the parties to the agree-
ment, or any of them, may apply to any court having jurisdictionin
the matter to which the agreement relates, that the agreement be filed to
in court.

(2) The application shall be in writing and shall be numbered and
registered as a suit between one or more of the partiesinterested or
claiming to be interested as plaintiff or plaintiffs, and the others or
other of them as defendants or defendant, if the application has been
presented by al the parties, or, if otherwise, between the applicant as
plaintiff and the other parties as defendants.

(3) On such application being made, the court shall direct notice
thereof to be given to all the partiesto the agreement, other than the
applicants, requiring such parties to show cause, within the time
specified in the notice, why the agreement should not be filed.

(4) Where no sufficient cause is shown, the court, shall order the
agreement to be filed, and shall make anorder of reference to the

arbitrator _ap?ointed in accordance, with the ﬁrovisi_ons of the agree-
ment or, if there is no such provision and the parties cannot agree,

the court may appoint an arbitrator.
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18. Where any party to any agreement to refer to arbitration, or
any person claiming under him, institutes any suit against any other
party to the agreement, or any person claiming under him, in respect
of any matter agreed to be referred, any party to such suit may, at the
earliest possible opportunity and in all caseswhere issues are settled
at or before such settlement, apply to the court to stay the suit; and
the court, if satisfied that thereis no sufficient reason why the matter
should not be referred in accordance with the agreement to refer to
arbitration, and that the applicant was, at the time when the suit
was ingtituted and still remains, ready and willing to do all things
necessary to the proper conduct of the arbitration, may make an
order staying the suit.

19. The foregoing provisions so far as they are consistent with
any agreement filed under rule 1, shall be applicable to all proceedings
under the order of reference made by the court under that rule, and
to the award and to the decree following thereon.

ARBITRATION WITHOUT THE INTERVENTION OF A COURT

20.-(1) Where any matter has been referred to arbitration without
the intervention of a court, and an award has been made thereon, any
person interested in the award may apply to any court having jurisdic-
tion over the subject-matter of the award that the award befiled in
court.

(2) The application shall be in writing and shall be numbered and
registered as a suit between the applicant as plaintiff and the other
parties as defendants.

(3) The court shall direct notice to be given to the parties to the
arbitration, other than the applicant, requiring them to show cause,
within atime specified, why the award should not be filed.

21.-(1) Where the court is satisfied that the matter has been referred
to arbitration and that an award has been made thereon, and where
no ground such as is mentioned or referredtoinrule 14 or rule 15is
proved, the court shall order the award to be filed and shall proceed to
pronounce judgment according to the award.

(2) Upon the judgment so pronounced a decree shall follow, and no
appeal shall lie from such decree except in so far asthe decreeisin
excess of or not inaccordance with the award.

Passed in the National Assembly on the twenty-ninth day of
September, 1966.

Clerk of the

Printed by the Government Printer, Dar es Salaam.
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